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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF ORANGE
X

The Presbytery of Hudson River of the Presbyterian Church:

(U.S.A)) and Rev. Richard M. Spierling as Chair of the

Administrative Commission appointed by the said ' Index no. 2005/6144
Presbytery with respect to the First Presbyterian Church of

Ridgebury, :

Plaintiffs,

. - NOTICE OF CROSS-MOTION
- against - _ FOR SUMMARY JUDGMENT

The Trustees of the First Presbyterian Church and
Congregation of Ridgeberry a/k/a Ridgebury Church and/or:
The Church at Ridgebury, Trustees of the First Presbyterian
Church and Congregation of Ridgebury, Trustees of the
Presbyterian Church of Ridgebury, New York and The
Ridgebury Presbyterian Church; and Lori De Block, Les
Kirby, Marie Knibbs, Dorothy Kwapong, Ronald Lyons,
Theda Wolfe, the Rev. Robert W. Hoag, and Stanley
Wayne,

-Defendants.

PLEASE TAKE NOTICE that upon the affidavit of Richard A. Spierling sworn to on |
January 23, 2006, the affidavit of Mark Tammen sworn to on January 20; 2006, the affidavit of
William Chapman sworn to on January 18, 2006, the complaint herein verified August 22, 2005,
Plaintiffs’ Response to Defendants’ Undisputed Statement of Facts and Plaintiffs’ Statement of
Undisputed Facts dated January 26, 2006, and upon all the papers. and proceedings herein the
undersigned will move this Court at the Orange County Supreme Court, Crange Couhty
Government Center, 255 Main Street, Goshen, New York, on the 6th day of February, 2006 at

9:00 A.M. for an order pursuant to CPLR 3212 granting summary judgment in favor of plaintiffs
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and against defendants with respect to all causes of action in the complaint on the ground that
there are no defenses to any of such causes of action and according plaintiffs all relief as
requested in the complaint in summary as follows:

(a) declaring and impressing an express trust and/or an implied trust on the real
property as described in the complaint of the defendant Church (the “Real Pmperty”) and on the
personal property on the defendant Church (the “Ridgebury Church™);

(b) granting a permanent injunction prohibiting and restraining defendants and
their agents from possessing, spending, wasting, selling, transferring, conveying or in any other
manner whatsoever using or controlling any part of the Real Property and personal property of
the Ridgebury Church;

(c) directing defendants to execute and deliver a deed establishing title to the
Real Property in the plaintiff Presbytery (the “Presbytery™);

(d) ordering possession in and return to the Presbytery by defendants of the
personal property of the Ridgebury Churc;h and awarding damages to the Presbytery from
defendants (other than Rev. Robert W. Hoag) in an amount to be determined representing
converted property not returned;

(e) ordering an accounting by defendants (other than Rev. Robert W. Hoag) of

the Real Property and personal property of the Ridgebury Church;
| (f) granting an order of posseésion of the Real,Property in favor of the
Presbytery; and

(g) granting plaintiffs such other and further relief as may be just and proper.

Potree



Dated: January 26, 2006
Yours, etc.

PATTON, EAKINS, LIPSETT, HOLBROOK & SAVAG
Attorney for'Plaintiffs

By:

Frank Patton, Jr.
420 Lexington Avenue, Suite 28035
New York, New York 10170

(212) 867-8280

DICKOVER, DONNELLY, DONOVAN & BIAGI
Attorneys for Plaintiffs

28 Bruen Place

Goshen, New York 10924

Tel. 845-294-9447

TO: Jacobowitz & Gubits, LLP
Attorneys for Defendants
(except Rev. Robert W. Hoag)
158 Orange Avenue, P.O. Box 367
Walden, New York 12586-0367

Rev. Robert W. Hoag

44 Dundee Circle
Middletown, New York 10941

Nots <o



#608925

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF ORANGE
X

The Presbytery of Hudson River of the Presbyterian Church:
(U.S.A.) and Rev. Richard M. Spierling as Chair of the

Administrative Commission appointed by the said ¢ Index no. 2005/6144
Presbytery with respect to the First Presbyterian Church of
Ridgebury, - AFFIDAVIT IN SUPPORT OF
Plaintiffs, PLAINTIFFS’ CROSS-
_ - MOTION FOR SUMMARY

- against - JUDGMENT AND IN

: - OPPOSITION TO
The Trustees of the First Presbyterian Church and DEFENDANTS® MOTION

Congregation of Ridgeberry a/k/a Ridgebury Church and/or: FOR SUMMARY JUDGMENT
The Church at Ridgebury, Trustees of the First Presbyterian
Church and Congregation of Ridgebury, Trustees of the
Presbyterian Church of Ridgebury, New York and The
Ridgebury Presbyterian Church; and Lori De Block, Les
Kirby, Marie Knibbs, Dorothy Kwapong, Ronald Lyons,
Theda Wolfe, the Rev. Robert W. Hoag, and Stanley
Wayne,
. Defendants.

STATE OF NEW YORK )
COUNTY OF ORANGE )
RICHARD M. SPIERLING, being duly sworn, deposes .and says:

1. Tam a plaintiff iﬁ the abov_e _entitled action in my capacity as Chair of the
Administrative Commission appointea by the principal plaintiff herein, The Presbytery of
Hudson River (the “Presbytery™), with respect to the First Presbyterian Church of Ridgebury. 1
reside at 507 Bayberry Court, New Windsor, New York 12553. I am the minister of Calvary

Presbyterian Church, Newburgh, New York
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2. I'make this affidavit in support of plaintiffs’ cross-motion for summary

Judgment for the relief sought in the complaint. In this action plaintiffs assert five causes of
action against defendants, including defendant The Trustees of The First Presbyterian Church of
Ridgeberry (the “Ridgebury church”) and the members (or purported members) of its session. In
the first and second causes of action plaintiffs seek to impress an express or implied trust upon
the real and personal property of the Ridgebury Church, and to restrain any affiliation by the
Ridgebury Church with any church other than the Presbyterian Church (U.S.A.) (“PCUSA™). In
the third cause of action plaintiffs seek an order of possession of the personal property of the
Ridgebury Church. In the fourth cause of action plaintiffs seek an accounting of the real and
personal property of the Ridgebury Church. In the fifth cause of action plaintiffs seek an order

of possession of the real property of the Rjdgebur)" Church.

Prior proceedings in this case

3. With the filing of the summons and complaint in this case plaintiffs filed a
notice of lis pendens with respect to the real property of the Ridgebury Church, and also filed a
motion for a preliminary injunction to restrain defendants from attempting to transfer or alienate
the real property of the Ridgebury Church during the pendency of this action. Defendants,
through their counsel, then agreed by stipulation dated Septembér 14, 2005, not to transfer the
Ridgebury Church real property during the pendency of this action, and for that reason the

motion for a preliminary injunction was withdrawn.

Page 2



The parties:.
4. (@) (i) Plaintiff, the Presbytery of Hudson River (“Presbytery™) is a regional

presbytery of the national protestant denomination Presbyterian Church (U.S.A.) (“PCUSA™).
The Presbytery includes 92 member Presbyterian congregations in the Hudson Valley region.
PCUSA is a hierarchical structured church denomination, consisting of four levels: its local
congregations, its 173 regional presbyteries, its 16 multistate synods, and the governing General
Assembly. As a hierarchical church denomination, PCUSA and all its constituent entities are
governed by the PCUSA Constitution, including its Book of Order. The Book of Order regulates
the operations of each congregation, and includes a property trust clause providing that the
property of each member congregation is held in trust for the Presbytery.

(ii). PCUSA is also described as a “connectional” church,
emphasizing that Presbyterians are connected through their religious faith and through the
structure established by the PCUSA Co’nstitution. (As noted in the accompanying memorandum
of law, page 8, the New York Court of Appeals has confirmed the “hierarchical or conneciional
form of church government” of PCUSA’s irhimediate predecessor denomination.) The
“hierarchical” nature of PCUSA is expressed in Book of Order, “Principles of Presbyterian
Government,” in G-4.0300i, stating “Governing bodies possess whatever administrative
authority is necessary to give effect to duties and powers assigned by the Constitution of the -
church.” The “connectional” nature of PCUSA is expressed in the immediately following
provision, G-4.0302, stating “The nature of Presbyterian order is such that it shares power and

responsibility. The system of governing bodies, whether they have authority over one or many
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churches, sustains such mutual relationships within the structures as to express the unity of the

church.”

(b) Defendant “Trustees of the First Presbyterian Church and
Congregation of Ridgeberry™ (herein “Ridgebury Church”) is the original incorporated name of
the Ridgebury Church. Since 1817 the Ridgebury Church has been a member congregation of
the Presbytery or its predecessor presbyteries. The other named defendants are members or

purported members of the session (governing board) of the Ridgebury Church.

Documents comprising this cross-motion.

5. Plaintiffs’ supporting motion papers include the following:

(1) This affidavit of Rev. Dr. Richard M. Spierling, with Exhibits A
through P. A tabular list/description of those exhibits immediately follows this affidavit.

(t1) Affidavit of Rev. Mark Tammen, sworn to January 20, 2006, with
Exhibits A through D. Rev. Tammen is Director of Constitutional Services with the
Presbyterian Church (U.S.A.). Rev. Tammen’s affidavit is directed to the hierarchical structure
of the national Presbyterian Church (U.S.A.), the 1981 and 1983 adoption of property trust
clauses binding on local Presbyterian congregations,Aand the pre-existing property trust doctrine
of the Presbyterian Church (U.S.A.). |

(iii) Affidavit of Rev. Dr. William E. Chapman, sworn to January 18,
2006. Dr. Chapman is a professiona] historian of Presbyterian Church structure and governance
(polity). His affidavit addresses the hierarchical and connectional structure of the Presbyterian

Church (U.S.A.), the role of the Administrative Commission appointed by the plaintiff
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Presbytery in this matter, and the historic property trust doctrine of the Presbyterian Church

(US.A.).

(iv) Memorandum of law in support of plaintiff’s cross-motion and in

opposition to defendants’ motion for summary judgment.

(v) Response to Defendants’ Statement of Undisputed Facts and

Plaintiffs’ Statement of Undisputed Facts.

DISCUSSION
6. Outline of discussion below:
Paragraphs
Summary of issues 7
Background of this dispute 8-18
Express property trust adopted by
Presbyterian Church (U.S.A) 19-27
Implied property trust of
Presbyterian Church (U.S.A) 28-32
Real property of Ridgebury Church 33-35
No basis for defendants’ motion for
summary judgment 36

(Table of Exhibits — following p. 20)

7. Summary of issues. As described below, the Ridgebury Church has purported

to withdraw its congregation, real property and other assets from the Presbytery and the PCUSA.

The Presbytery asserts that such action is invalid for these reasons:

- - The Ridgebury Church is a member congregation of PCUSA and of the

plaintiff Presbytery, a regional subdivision of PCUSA.

- - PCUSA is a "hierarchical" and “connectional™ church denomination, governed
by its Book of Order. The Book of Order governs and regulates the relationship of the

congregations to PCUSA and to the Presbytery. The Ridgebury Church is fully subject to the
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requirements of the Book of Order. The “connectional” aspect of PCUSA emphasizes the
collegial relationships within PCUSA but in no way dilutes the authority of the Book of Order.

- - As shown below, the property of the Ridgebury Church is impressed with an
express trust in favor of the PCUSA by the property trust provision of the Book of Order of the
PCUSA, a part of the Constitution of the PCUSA. That property is also impressed with an
implied trust in favor of the PCUSA by reason of the longstanding doctrine of the PCUSA and
its predecessors existing throughout the period of the affiliation of the Ridgebury Church with
the Presbytery from 1817 into 2005. That doctrine held that property of a member church is held
for the benefit of the national church, a doctrine now formally incorporated in the Book of Order
of the PCUSA. See the accompanying affidavits of the Rev. Mark Tammen, Director of
Constitutional Services of PCUSA, and Dr. William Chapman, historical expert on Preébyterian
polity, confirming the express trust provisions and the implied trust .doctrine of PCUSA.

- - Through firmly established precedent New York State courts determine chﬁrch
property disputes through the “neutral principles” analysis, in order to avoid entangling the
courts in religious doctrine. Defendant Ridgebury Church does not take issue with the property
trust provisions of the Book of Order. It also does not take issue with the longstanding property
trust doctrinelrefened to above and repeatedly reafﬁrmed by- the General Assembly of the
Church during the period of the affiliation of the Ridgebury Church with the Presbytery.
However, the Ridgebury Church’s answer to the complaint and its motion papers on its motion
for summary judgment seek to challenge the clear provisions of the Book of Order of PCUSA
and the longstanding polity of PCUSA by references to Holy Scriptures and Confessions rather

than to law. (“Confessions” refers to the “Book of Confessions” which contains statements of
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religious doctrine of PCUSA and is a part of the PCUSA Constitution.) Defendants want this
Court to decide this case on the basis of the defendants’ theological interpretations. Plaintiffs
respect defendants” religious views, but “neutral principles,” not theological interpretations, must
be the basis for the resolution of this dispute. If, as defendants urge, the validity of the governing
instruments and actions of the governing body of a church must be subjécted to theological tests,

there will be little left in the way of neutral principles to decide church property disputes.

THE DISPUTE.

8. The Qispute between the parties originafed in January, 2005, when the session
of the Ridgebury Church sent an undated letter to the Presbytery announcing its intention to
disassociate itself from the PCUSA. The Presbytery objected to that action, in a letter dated
January 27, 2005. Copies of those letters and a further letter in reply from the Ridgebury Church

dated February 15, 2005, are attached hereto as Exhibit A.

The Presbytery’s administration procedures concernine the Ridgebury Church.

9. Under the procedures of the Book of Order, the Presbytery then appointed a -
Special Committee of seven members to review the actions of the session of the Ridgebury
Church, directing the Special Committee o report to the Presbytery whether the session of the

Ridgebury Church was able and willing to manage wisely the affairs of the Church in accordance

with the Book of QOrder.

10. The provisions of the Book of Order which are particularly relevant to this

action, are attached hereto as Exhibit B, and include:
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G-8.0201, G-8.0301, G-8.0501 and G-8.060] - property trust provisions:

G-9.0501-a - right to appoint a committee to review; '

G-0.0503-a — right to appoint a commission to act.

G-11.0103-s - authorizing the Presbytery to assume jurisdiction over a
session which cannot exercise its authority.

11. In accordance with Book of Order mandated process, the Special Committee
scheduled a heéring for April 3, 2005, which was adjourned at the request of the Ridgebury
Church to April 21, 2005. Copies of the correspondence giving notice of the hearing and the
replies of the Ridgebury Church are attached hereto as Exhibit C In the interim between April 3
and 21, 2005, the Ridgebury Church filed a certificate of amendment with the Orange County
Clerk changing its corporéte name to “Ridgebury Church and/or The Church at Ridgebury.” See
Exhibit D attached.

12. The hearing on April 21, 2005, was attended by two members of the session
of the Ridgebury Church, an individual purporting to be the moderator of the Ridgebury Church,
and Iegal counsel for the Ridgebury Church. The parties reaffirmed the positions expressed in
the correspondence between them in January and February, 2005, and the Special Committee
further submitted documentation at the hearing in support of its position. Exhibits A,B,CandD
attached hereto are part of such documentation as are most of Exhibits D-1 through D-12
attached hereto referred to below.

13. The Special C_ommit_tec issued a report to. the Presbytery dated May 21,
2005, giving its findings and recommendations. A copy of the report is attached hereto as
Exhibit E, along with a letter from the Ridgebury Church containing comments on the hearing,

The report concluded with recommendations, among others, that the Presbytery determine that

the session of the Ridgebury Church was unable to manage wisely the affairs of the Ridgebury
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Church and that the Presbytery appoint an Adminisfrative Commission to assume jurisdiction of
the session of the Ridgebury Church.

14, The Presbytery by its resolution of May 21, 2005, made the recommended
determinations, appointed an Administrative Commission and conferred upon it the necessary
powers for carrying out its responsibilities. A copy of the resolution is Vattached hereto as Exhibit
F. Under Book of Order, G-11.0103-s (Exhibit B} that Presbytery action fully empowered the
Administrative Commission to assume jurisdiction over the session of the Ridgebury Church,

15. Thereafter, I, as Chair of that Administrative Commission, sent a letter dated
May 26, 2005, to the Ridgebury Church inviting the Ridgebury Church session to meet with the
Administrative Commission to resolve the dispute. The Ridgebury Church session by letter
dated June 14, 2005, rejected fhe proposal. I then sent a letter to the Ridgebury session dated
June 22, 2005, formally advising the session of the determination of the Presbytery and that the
Administrative Commission had assumed original jurisdiction of the session and directing the
session to turn over the property and other assets of the Ridgebury Church to the Presbytery.
Copies Qf the correspondence referred te in this paragraph are attached hereto as Exhibit G. The
Ridgebury Church did not reply to myrlctter. The Ridgcbu_ry Church has not taken any of the
steps directed by the Adﬁinistrative-Commission in its above June 722, 2005, letter, and in
particular has not turned over the property of the Ridgebury Church to the Administrative
Commission.

16. All of the foregoing steps by the Presbytery were conducted in strict
compliance with the governing procedures specified in the Book of Order. The Ridgebury

Church has not claimed those procedures were non-compliant in any way. The foregoing
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administrative procedures completed all administrative steps available to the Presbytery and the
Administrative Commission, and left them with no remedy but to bring this suit to enforce their
rights.

17. The Ridgebury Church had not sought any meeting with the Presbytery to
discuss possible withdrawal by the Ridgebury Church congregation from the Presbytery. The
Presbytery has full authority to negotiate the terms of such a withdrawal. The Book of Order
explicitly vests the Presbytery with authority to “divide, dismiss, or dissolve churches in
consultation with their members . . .” Book of Order G-11.0103i (Exhibit B). Ridgebury
Church simply ignored these provisions, and unilaterally declared its separation from PCUSA
with no advance communication to the Presbytery or PCUSA.

18. Purported change of name. On April 14, 2005, the Ridgebury Church filed
an amendment to its certificate of incorporation changing its name to “Ridgebury Church and/or
The Church at Ridgebury” without having made any request to do so to the Presbytery or héving
received approval to do so from the Presbytery. A name change by a church of the Presbyterian

Church (U.S.A.) must be approved by the Presbytery.

EXPRESS PROPERTY TRUST.

19. The Ridgebury Church is bound by the éxpress property trust clauses of the
Book of Order for the reasons given in the paragraphs below and in the accompanying

memorandum of law,

20. The Ridgebury Church was organized on July 10, 1792. Its certificate of

incorporation is dated November 27, 1805 (see Exhibit D attached). Ata meeting of the session
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held on July 5, 1817, as reflected in a history of that church written in 1876 by the Rev. Theron
Brittain, a Minister of the Church from 1875 to 1899, resolutions were adopted as follows (sec

Exhibit D-1 attached):

“l. Resolved that we adopt the Confession of Faith and the ‘Form of
Government’ of the Presbyterian church of the United States of America.

2. That we put ourselves under the care, and connect ourselves with the
Presbytery of Hudson.”

The Ridgebury Church was received under the care of the Presbytery of Hudson in September,
1817. Further details on the history of the church confirming the above are provided in an
account written by the Rev. John M. Price, a Minister of the church installed in 1937 (see Exhibit
D-2, p. 7, attached).

21. During thé period after 1817 the Presbytery was one of the presbyteries of a
succession of national Presbyterian denominations. At th.e time of the Civil War the Presbyterian
Church divided into a northern braﬁch, the Presbyterian Church in the United States of America
(including the Presbytery of Hudson) and a southern branch, the Presbyterian Church in the
United States. The northern branch merged in 1958 with the smaller Presbyterian Church of
North America to become the United Presbyterian Church in the United States of America,
which then merged with the Presbyterian Church in the United States in 1983 to form the
PCUSA. The Presbytery of Hudson continued as such until 1961, when the Presbyteries of
Hudson, North River and Westchester merged to form the Presbytery of Hudson River.

22. Under the historic doctrine of the Presbyterian Church the property of
Presbyterian churches is held in trust for the denomination. See accompanying affidavit of Rev.

Mark Tammen of PCUSA. In order to formalize this trust relationship the United Presbyterian

Page 11



Church in the United States of America in 1981 adopted express trust provisions in its Book of
Order, Chapter XLIL. A copy of such Chapter XL as adopted is attached as Exhibit H. Upon
the 1983 merger which formed PCUSA, that property trust clause was carried over and
incorporated in virtually identical terms in 1983 in the Book of Order of the present PCUSA as
set forth in paragraph 10 above and Exhibit B.

23. At the time of the adoption of the express property trust provisions by the
United Presbyterian Church in the United States of America in 1981, the Ridgebury Church had
- full knowledge of, and participated in, the proceedings leading to that adoption. The process
began in 1980 when the 192" General Assembly of the UPCUSA directed its Stated Clerk to
send an overture (Overture A) to the various presbyteries for their affirmative or negative replies
as to whether the Constitution should be aménded to add the property trust clause. A copy of
those proceedings is attached hereto as Exhibit L.

24. At a meeting of the plaintiff Presbytery held on March 10, 1981, it waé
recommended that the Presbytery respond in the affirmative to various overtures sent down by
the 192_"d (1980) General assembly, including Overture A (which included the property trust
clause). A copy of the minutes of that meeting is attached hereto as Exhibit J. The Presbytery
maintains attendance records for its meetings aﬂd that record shows that the then pastor of the
Ridgebury Church, the Rev. William W, Wildeman, was pfesent at the meeting on March 10,
1981. Rev. Wildeman, along with the other ministers in the district of the Presbytery, is a
member of the Presbytery, as provided in Book of Order G-11.0101 (copy attached as Exhibit
B). A copy of the record showing attendance at the meeting Is attached as Exhibit K. The record

thus confirms that, through its minister, the Ridgebury Church had full knowledge of the
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Presbytery's vote approving the property trust amendment, and that by the attendance of its
minister the Ridgebury Church participated in the amendment process. Within the polity of
PCUSA each church is also entitled to elect one elder commissioner to each stated meeting of its
presbytery (churches with membership of 500 or more are entitled to more than one). Such
elected elder commissioner is entitled to full voice and vote at the méeting. The attendance
r¢cord of the March 10, 1981 stated meeting of the Presbytery indicates that for whatever reason
the Ridgebury Church did not avail itself of that right at this meeting and did not have an elder
commissioner present.

25 " At the next (193™) General Assembly of the United Presbyterian Church in
the United States of America it was reported that Overture A (with the property trust clause) had
been adopted with the afﬁrmative vote of 146 presbyteries and the negative vote of 4
bresbyteries. A copy of those proceedings is attached as Exhibit L. (In accordance with the
Book of Order, the property trust clause became an effective amendment in 1981 following

approval by.a majority of the presbyteries of PCUSA))

Participation of Ridgebury Church in Presbytery following adoption of property trust clause,

26. Following the adoption of that property trust clause the Ridgebury Church
and its session and officers continued to be full participants in the proceedings and actions of the
Presbytery through 2004. Those proceedings ing:lude but are not limited to the following:

(a} Attendance of one or more of Ridgebury Church representatives at
Presbytery meetings in 1982, 1984, 1985, 1986, 1987, 1988, 1989, 1993, 1994, 1995, 1996,

1997, 1999, 2000, 2001, 2002, 2003 and 2004. Attendance records for those years are attached
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as Exhibit D-3. In those Exhibit D-3 records the Ridgebury Church is generally referred to as
“Slate Hill” or “Ridgebury.” The then pastor of the Ridgebury Church, Rev. William Wildeman,
is identified by name on attached clergy attendance lists included in Exhibit D-3,
(b) Appointment by the Presbytery of moderators for the Ridgebury Church in 1986,

2001, 2002 rand 2003 (sece Exhibit D-4 attached),

(c) Approval by the Presbytery of pastoral calls to the Ridgebury Church
in 1986 and 2002 (see Exhibit D-5 attached);

(d) Approval of contracts for a minister of the R.idgébury Church in
1985, 2000 and 2003 (sce Exhibit D-6 attached);

(e) Appointment of ministers of the Ridgebury Church to Presbytery
committees in various years from 1985 through 2002 (see Exhibit D-7 attached);

(f) Submission to the Presbytery by the Ridgebury church of a list of
church officials of the Ridgebury Church from 1991 to 2004 (see Exhibit D-8 attached); |

(g) Presbytery review of the session records of the Ridgebury Church
(see Exhibit D-9 attached);

(h) Appointment of Ridgebury representative as one of two minutes
readers at the stated meeting of the Presbytery hcld on November 30, 2004 (see Exhibit D-10
- attached); |

(i) Submission by the Ridgebury Church of membership records to the
Presbytery for numerous years from 1989 to 2003 (see Exhibit D-11 attached);

(J) Extensive proceedi.ngs in 1999 with the Presbytery concerning a

proposed merger of the RidgeBury Church and the nearby Denton Presbyterian Church.
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Although approved by the Ridgebury Church, the merger ultimately was not approved by the

Denton congregation, and did not take place (see Exhibit D-12 attached).

27. Commitment by session members to Book of Order. The governing board of

the Ridgebury Church is its session, comprised of the persons elected as elders of the
congregation. Elders are required by the Book of Order to be instalied through a service of
ordination and installation. That service requires each elder to stand before the congregation and
affirm, among other matters, the following; “Will. you be governed by our church's polity, and
will you abide by its discipline?" Book of Order, G-14.0207¢, attached as Exhibit M. Hence,
duly elected members of the Ridgebury Church's govering board are committed to adherence to
PCUSA polity, namely its form of government, which comprises Chapters I through XVHI of the

Book of Order, and includés the property trust clause referred to above.

IMPLIED PROPERTY TRUST.

28. The Ridgebury Church property also belongs to the Presbytery by reason of
an implied trust in favor of the Presbytery for the reasons given below,

29. As set forth above in paragraph 20, in 1817 the Ridgebury Church adopted
the Confession and Form of Government of the Presbyterian Chﬁrch in the United States of
America and placed itself under the care of the Presbytery. At that time and thereafter
presbyterian doctrine provided that the property of a presbyterian church was held in trust for the
national denomination. This is clearly shown in the accompanying affidavits of Rev. Mark

Tammen and Dr. William Chapman.
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30. During the period from 1817 to 2004, the Ridgebury Church was a member
congregation of the Presbytery and the Presbyterian Church (U.S.A.) and its predecessors and
manifested its solidarity, union and support for its Presbyterian status through numerous actions
and activities, including those set forth in paragraph 26 above and others which predated the
adoption of the express property trust clause by the United Presbyterian Church in the United
States of America in 1981. In a major such event, the merger of the Presbyteries of Hudson,
North River and Westchester into the current Presbytery of Hudson River, the members of the
Presbyteries, including the pastor of the Ridgebury Church, Rev. W. W. Wildeman, convened on
January 9, 1961, at the Calvary Presbyterian Church, Newburgh, to approve the merger. In that
meeting and subsequent meetings of the Presbytery in 1961 the Ridgebury Church was
represented by Rev. Wildeman and church elders, Rev. Wildeman was appointed io a position on
the Stewardship and Promotion Committee, and an elder of the Ridgebury Church was appointed
a delegate to the Synod. See Exhibit N .

31. In another such instance occurring in 1979 and 1980 the Presbytery approved
and then re-approved on different terms the sale of property of the Ridgebury Church. See -

. correspondence and Minutes of the Presbytery attached as Exhibit O. Thus, the Ridgebury
Church fully understood, even before the addption of the express property tru;;t clause, that any
sale or transfer of property by Ridgebury Church had to be done in concert with, and with the
permission of the Presbytery. |

32. Asshown in paragraphs 30 and 31 above, in years prior to the adoption of the
express property trust clause in the Book of Order the Ridgebury Church clearly recognized the

authority of the Presbytery and submitted to Presbyterian polity and doctrine. As shown in the
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accompanying Tammen and Chapman affidavits, that doctrine has long included the principle

that the property of a local congregation is held in trust for the Presbytery.

REAL PROPERTY OF THE RIDGEBURY CHURCH;

33. The Ridgebury Church holds property in five parcels at 671 Ridgebury Hill
Road, Slate Hill, New York, section 16, block 1, lot 4 of the tax map of the County of Orange,
conveyed to Ridgebury Church by the five deeds described at paragraph 30 of the complaint .
Copies of and descriptions of those deeds are set forth in the title report of Land America
Commonwealth attached hereto as Exhibit P. That real property includes contiguous parcels on
which stand the cﬁurch sanctuary and education building, a single family house (previously used
as the pastor/s residencc)', and a building once used as a fellowship and community hall. The
dates of those deeds, and the names into which title was conveyed, are as follows:

Parcel I: Deed dated April 1, 1833, conveyed to “Trustees of the First
Presbyterian Church and Congregation of Ridgebury.”

Parcel II: Deed dated April 1, 1921, conveyed to “Trustees of the First
Presbyterian Church and Congregation of Ridgebury.”

Parcel IIT - Deeds dated April 1, 1910, and July 2, 1923, conveyed to “Trustees of
the First Presbyterian Church and Congregatlon of Ridgebury.”

Parcel IV - Deed dated May 27, 1954, to “Donald Beaumont, Charles Kirby,
‘Arland Kirby, Henry Haakmester, Russell Hagerty and John K. Quackenbush, all as Trustees of
the Presbyterian Church of Ridgebury, New York.™

Parce] V - Deed dated June 16, 1964, to “The Ridgebury Presbyterian Church.”

Ridgebury Church acknowledges that the above are the properties owned by the Church - see

Answer #15 , and Answer Exhibit O.
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34. Hence, all real property currently owned by the Ridgebury Church was
conveyed to the corporate church entity over a 133 year period, from 1833 to 1964, a period
ending 42 years ago, with all deeds identifying the recipient as a Presbyterian church, and all
properties transferred to the Ridgebury Church after it had Joined the Presbytery and accepted its
form of gbvemment. Through that 133 year period of conveyances to the Ridgebury Church, the
Ridgebury Church was a member of the Presbytery or its predecessor presbyteries and was a
fully functioning Presbyrerian church. The individual defendants were not members of the
Ridgebury Church’s session at the time of any of those property transfers, and those individual
defendants obviously did not contribute to the cost of acquiring those properties. The church
members who did contribute to the cost of acquiring the real property of Ridgebury Church
and/or accepted the responsibility for maintaining the properties obviously underétood the
properties were being acquired and maintained for a Presbyterian church. The buildings on the
Ridgebury Church property were constructed many years ago, and, similarly, those chﬁrch
members who did contribute to the cost of constructing and maintaining those buildings
obviously understood their contributions were being used for a Presbyterian church.

35. At the Special Committee’s hearing on April 21, 2005 (paragraph 12 above)
plaintiffs were informed by defendants that t.he Ridgebury Church’s normal current Sunday
church service attendance was approximately twenty péople. These twenty people ndw wish to
take away this historic Presbyterian church property because of their religious views. The
national Presbyterian Church (U.S.A.) includes congregations having a wide spectrum of
religious views, from conservative to liberal, and neither PCUSA nor the Presbytery have

attempted to impose particular religious interpretations on the members of the Ridgebury
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Church. Ridgebury Church members are free to practice their religious beliefs at the Ridgebury
Church, or are free to become members of other churches. They are not, however, free to take

this church property with them or to unilaterally abrogate the affiliation of the Ridgebury Church

with PCUSA and the Presbytery.

NO BASIS FOR DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT.

36. For the reasons discussed in the accompanying memorandum of law,
defendants have offered no legal basis to support their claims under the governing “neutral
principles” approach in resolving a church property dispute. Under “neutral principles” analysis
the express and implied property trust provisions of the PCUSA apply to the Ridgebury Church,
and entitle the Presbytery and its Administrative Commission to possession of the real and
personal property of the Ridgebury Church. Accordingly, it is submitted that defendants’ claims
have no merit and that there are no defenses to plaintiffs’ causes of action herein and that
plaintiffs are entitled to the relief requested in the accompanying Notice of Motion and in the
complaint herein.

37. No previous application has been made to this or any other Court for the

relief requested herein.
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WHEREFORE, plaintiffs request that this Court deny defendants’ motion for summary
judgment and grant plaintiff’s cross-motion for summary judgment for the relief sought in the

complaint, and that the Court grant such other and further relief as may be just.

RICHARD M. SPIERLING o

.
Sworn to before me this 4

//) K i n
day of (’/fﬁf%’f(/’ﬂ,? , 2006
ol /]

S0, 4 bietd,

NOTARY PUBLIC

BARBARA R. VACCAI
NOTARY PUBLIC, STATE OF NY
REG. NO. 01VAS076889
QUALIFIED N ORANGE CTY,
COMMISS'ONEXP. JUY 1,20 =
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TABLE OF EXHIBITS

AFFIDAVIT OF RICHARD M. SPIERLING SWORN TO JANUARY 23, 2006
- ALL OF THE FOLLOWING EXHIBITS ARE IN A SEPARATE BINDER -

Exhibit | Description

A Undated letter from Ridgebury Church to Rev. David Prince.
Letter dated January 27, 2005, from Presbytery of Hudson River to Marie Knibbs.
Letter dated February 15, 2005 from Ridgebury Church to Rev. David Prince

B Provisions of Book of Order

G-8.0201, G-8.0301 and G-8.0601 - the property trust provisions;

(G-9.0501-a - right to appoint a committee to review;

(-0.0503-a — right to appoint a commission to act.

G-11.0103-s - authorizing the Presbytery to assume jurisdiction over a
session which cannot exercise its authority.

C Notice of Hearing dated March 15, 2005, issued by Special Committee.

Letter dated March 29, 2005, from Church at Ridgebury to Rev. Spierling.

Notice of Re-scheduled Hearing, dated April 4, 2005, issued by Special Committee.
Letter dated April 15, 2005, from the Church at Ridgebury to Rev. Spierling.

D Certificate of Incorporation of "The Trustees of the First Presbyterian Church and
Congregation in Ridgeberry." dated November 27, 1805. -

D-1 Extract from History of Ridgebury Presbyterian Church, by Rev. Theron Brittain,
July 2, 1876.

D-2 . | “One Hundred and Fifty Years of the First Presbyterian Church of Ridgebury, New
York,", 1792-1942, by Rev. John A. Price

D-3 Presbytery meeting attendance records (extracts), 1982, 1984, 1985, 1986, 1987,
1988, 1989, 1993, 1994, 1995, 1996, 1997, 1999, 2000, 2001, 2001, 2002 2003 and
2004, covering attendance of Ridgebury Church representatives.

D-4 Extracts records of Presbytery Committec on Ministry, showing appointment of
moderators for the Ridgebury Church in 1986, 2001, 2002 and 2003.

D-5 Extracts from Presbytery Committee on Ministry showing approval of pastorél calls
to the Ridgebury Church in 1986 and 2002.

D-6 Extracts from records of Presbytery Committee on Ministry, showing approval of

contracts for a minister of the Ridgebury Church in 1985, 2000 and 2003

Table of Exhibits for Affidavit of Richard M. Spierling - Page -1-
(ALL OF ABOVE LISTED EXHIBITS ARE IN SEPARATE BINDER.)



D-7

Extracts from records of Presbytery Committee on Nominations showing
appointment of ministers of the Ridgebury Church to Presbytery committees in
various years from 1985 through 2002

D-8

Submissions by the Ridgebury Church to the Presbytery of "Church Officials List,"
for years 1991 to 2004

D-9

Extracts from Presbytery records showing review of session records of Ridgebury
Church.

D-10

Minutes of Presbytery meeting, showing appointment of Ridgebury Church
representative as one of two minutes readers at the stated meeting of the Presbytery
held on November 30, 2004

D-11

Membership records submitted by Ridgebury Church to Presbytery, for numerous
years from 1989 to 2003,

D-12

Records of proceedings in 1999 with the Presbytery concerning a proposed merger
of the Ridgebury Church and Denton Presbyterian Church.

Report of Special Committee of Presbytery dated May 21, 2005, re Ridgebury

Church.
Letter dated May 17, 2005, from The Church at Ridgebury to Presbytery,

Certified resolution of Presbytery adopted May 21, 2005

Letter dated May 26, 2005, from Presbytery to Session, First Presbyterian Church of
Ridgebury.

Letter dated June 14, 2005, from The Church at Ridgebury, to Richard Spierling.

Letter dated June 22, 2005, from Rev. Richard Spierling, Administrative
Commission of Presbytery, to The Session, First Presbyterian Church of
Ridgebury. '

Extract from Book of Church Order, United Presbyterian Church in the United
States of America, Chapiter XLII, property trust provision adopted 1981.

Extract from Minutes of General Assembly of United Presbyterian Churcﬁ in the

‘United States, 1980, re Overture A (property trust clause).

Extract from minutes of meeting of Presbytery, March 10, 1981, re Presbytery
response to Overture A.

Attendance record of Presbytery for meeting of March 190, 1981, with attached
attendance roll showing presence of Rev. William Wildeman, pastor of Ridgebury
Church, at meeting.

Table of Exhibits for Affidavit of Richard M. Spierling - Page -2-
(ALL OF ABOVE LISTED EXHIBITS ARE IN SEPARATE BINDER.)
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L Extract from Minutes of General Assembly of United Presbyterian Church in the
United States, 1981, showing adoption of Overture A.

M PCUSA Book of Order, G-14.0207e.

N Minutes, proceedings, of Presbytery of Hudson River, 1961, showing participation
in Presbytery meetings of Rev. Wildeman, pastor of Ridgebury Church, and elders
of Ridgebury Church.

O Request (1979) to Presbytery by Ridgebury Church (and related documents), on

application by Ridgebury Church for Presbytery approval for sale of real property.

P Title report of Commonwealth Land Title Insurance Co., 2/11/05, on Ridgebury
Church real property, with copies of deeds and related title documents.

Table of Exhibits for Affidavit of Richard M. Spierling - Page -3-
(ALL OF ABOVE LISTED EXHIBITS ARE IN SEPARATE BINDER.)
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF ORANGE
X

The Presbytery of Hudson River of the Presbyterian Church:
(U.S.A)) and Rev. Richard M. Spierling as Chair of the

Administrative Commission appointed by the said ' Index no. 2005/6144
Presbytery with respect to the First Presbyterian Church of
‘Ridgebury, : AFFIDAVIT
Plaintiffs,
- against -

The Trustees of the First Presbyterian Church and
Congregation of Ridgeberry a/k/a Ridgebury Church and/or:
The Church at Ridgebury, Trustees of the First Presbyterian
Church and Congregation of Ridgebury, Trustees of the
Presbyterian Church of Ridgebury, New York and The
Ridgebury Presbyterian Church; and Lori De Block, Les
Kirby, Marie Knibbs, Dorothy Kwapong, Ronald Lyons,
Theda Wolfe, the Rev. Robert W. Hoag, and Stanley
Wayne,

Defendants.

STATE OF KENTUCKY )

' 8.8.
COUNTY OF JEFFERSON )

THE REV. MARK TAMMEN, J.D., being duly sworn, deposes and says:
1. Iam the Director of Constitutional Services with the Presbyterian
Church (U.S.A.) Office of the General Assembly and have served in that position since

May, 2001. One of the functions of this position is to respond to polity questions about

the Book of Order, Part II of the Constitution of the Presbyterian Church (U.S.A.)

(:PCUSA”). I make this affidavit concerning the structure of the PCUSA, and its

property trust doctrine.

/ - ﬁmmelf)



My credentials.

2. Thave served as Associate Stated Clerk of the General Assembly since
June, 2001.

3. Prior to becoming the Director of Constitutional Services, I was the
Manager of Polity Guidance and Training with the Presbyterian Church (U.S.A.) Office
of the General Assembly from March, 1994 to May, 2001. One of the functions of this

position is to respond to polity questions under the Book of Order, Part II of the

Constitution Presbyterian Church (U.S.A)).

4. Treceived a Master of Divinily degree from McCormick Theological
Seminary in 1983 and my law degree (Juris Doctorate) from Loyola University in 1981.
5. I'was ordained as a Presbyterian minister in 1983 by the Presbytery of

Blackhawk. I am still a minister of the Word and Sacrament.

6. Pursuant to G.2.¢ of the Manual of the Generél Assembly, the Stated
clerk, as the senior highest continuing officer of the Presbyterian Church (U.S.A))
General Assembly, must preserve and defend the Constitution of the Presbyterian Church
(U.S.A.). Inaddition, the S‘tated Clerk is charged with the responsibility of giving
advisory opinions concerning the meaning of the provisions of the Constitution of the
Presbyterian Church (U:S.A.). The Stated Clerk is my supervisor, and has deputized me

to fulfill that official function of providing those opinions.

Structure of PCUSA.

7. PCUSA has four levels of governing bodies - the session of the local

church, the presbytery, the synod and General Assembly.(G-9.0101) The jurisdiction of



each governing body is determined by the Book of Order, with powers not mentioned
being reserved in the presbyteries,(G-9.0103). The acts of each governing body are
subject to review by the next higher governing body (G-9.0103, G-9.0407). The nature
of presbyterian order is a unified church, sharing power and responsibility (G-9.0103).
As a corollary of such unity all property, real and personal, of any body, no matter how

title is held, is held in trust for the PCUSA (G-8.0201).

Property trust doctrine.

8. From the days of their founders in Europe to the present, Presbyterian
and Reformed theologians have emphasized the organic unity of the church, This unity is
concretely manifested in the trust doctrine which has existed from the inception of the
Presbyterian Church in the Unite;i States and has applied to all branches of the
Presbytérian Church, including the United Presbyterian Church of the United States of
America (“UPCUSA”), the branch to which the Presbytery of Hudson and successor
Presbytery of Hudson River belonged until the merger of the UPCUSA with the
Presbyterian Church in the United States in 1983 to form the PCUSA. The trust dc;ctrine
_ has been confirmed and acted upon by numerous actions of the General Assembly in
governing the Presbyteries, including the following actions noted below: |

(a) - a statement of the General Assembly in 1793 sefting forth that
the several congregations constitute one church, with a hierarcﬁical government,
providing for matters in controversy to be appealed to and decided by higher judicatories,

as contained in a 1979 Report of the Permanent Committee on Conservation of Property

(93]



of the General assembly of the United Presbyterian Church in the United States of
America, p. 100, attached as Exhibit A.

(b) adoption of a report by the General Assembly in 1927 further
establishing the unity of the Church, attached as Exhibit A, p. 101.

(c) astatement of the General Assembly in 1964, reaffirming that
the United Presbyterian Church in American is one church and that the ownership of all
property is shared by all members. See attached Exhibit A, p. 101.

(d) adoption of a report by the General Assembly in 1968 of its
Permanent Committee on the Conservation of Property, again affirming the property trust
doctrine and authorizing support for presbyteries seeking to enforce such doctrine. See
Exhibit B attached hereto.

(¢) adoption by the General Assembly of UPCUSA, following |
approval by the presbyteries, of express property trust provisiohs in the Book of Order of
the UPCUSA in 1981. See the attached Exhibit C, which is prefaced by a statement that
“This chapter is declaratory of principles to which the United Presbyterian Church in the
United States of America and its antecedént church bodies have adhered from the
inception of the presbyterian form of church government”.

9. Accofdingly, the express property trust clause was made a part of the
UPCUSA Book of Order iﬁ 1981. The trusf concept and language was included in the
plan of union, {now contained in the Book of Order of PCUSA) on the merger.formation
of the PCUSA in 1983, and codified the long-standing property trust doctrine followed by

this Church,



Role of the Presbytery.

10. The polity of the PCUSA assigns the Presbytery the primary role in
enforcing the trust clause and makes it the contingent beneficiary for all property utilized
and held by the sessions of local congregations. Presbyteries can receive congregations
(With their property) into the PCUSA (G-11.0103h) and only presbyteries can dissolve or
release congregations (G-11.01031). The decision on whether to release a congregation
with, or without, its broperty is to be made on the basis of the presbytery’s strategy for
mission. (G-11.0103a). The above provisions of the Book of Order are set forth in

Exhibit D. There is no provision under the polity for a congregation to unilaterally leave

the PCUSA, except as provided above. ey ! Q [ '
. ,f / f’ir ¢ 7 A —

&

The Rev. Mark Tammen, J.D.

Sworn to before me this

20" day of January, 2006
Nétaty Public '
L orirastnteen o Jﬁ:«ua-«_f)“-‘%"’lsﬂ LA .
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FERMANBNT COMMITTEE ‘

Provision for & National EmcrgcncySLratcgy Commik]

Sion was made by action of the | 70th General Agsambis
{1958) 25 Tollows:

There shall be ar al! fimes s Nastions! Emergenc
Straiogy Commission ¢mpawered to inilaie any ntc::si-i
Sary Measuses porisining to the Prograrm sctivitics of the !i
church and its agencics in-the ovoni af an emergency s “
critical 25 1o make it imposkible [0 zssernble the General!
Assembiy Mission Counzil. Any setion shal] be roparted
to the first Genera) Assembly Mission Council and 1o th
first Genoral Assembly meeting after the emergency,

The Commission shall ha composed of* The Moderator
of the General Assombly, Chairperson; The Stated Clerid
of the Generul Assembly; The Executive [sirscior of thg.
General Assembly Mission Council, Secretary; Th
Immediaie Past Moderaior The Chairpersan of thd
Budget und Finance Commitiee of Lhe Genergl Agsembiyf
Mission Couneil; The Presiding Officers and Generak
Directors of the Program. Support. and Vocation Agen-
cies: The Presiding Officer and Director pf the United
Presbyrerian Foundation,

There bsing no business 10 come belore the Commis-
$i6%. Ho meeling was held during the year. i

|
!

"

T T e

1

REPORT OF. THE PERMANENT COMMITTEE
ON CONSERVATION OF PROPERTY :

This report wag referred 1o rhe Assembly Commited
on Bills ond Overtures and way devignaied Raferenge
X-1. See page 35,

committes as one of the permanent commilices of thel

|
The Monue! of the General Assemb {y provides fur Lhisq'"
General Assembly as follows: ]

Lommince on Coaservaron uf Froperty H

There shall be 2 Commilice an Conscrvation of Praparty o]"
46v)an the Stanind Clurk and aounsal [he Genaral Aptombly 4y a8 the
yClions 0 be tukon 16 reitin ang comorve properly of The Uniey
Presbyariun Chureh in the Usnjced Sties of Amerlan held by onyj;
of e oorpormiions of we Judiamiorics and COR)Trefulion:,

This Commiuec shall 2onsis) of five percons appaimed snnus(ly
by thz Moderalor. with the Moderswor, ond the Siwies Ciuri
sarving ex officio. (Manual of the General Assembly. 1979 papc
C-5.)

The Rev. Howard L, Rice, r., Moderaior of the 191
General Assembly (1979). appointed  the foliowing
persons Lo the commiiter: Rev. James 0. Brown. Sania
Fe, Now Mexico, Chairperson: Nellic M. Fergus, Esq.q
Putsburgh, Pennsyivania: Duncsn MucATer, Fsy., Alby-
ny. New York; Richurd H. Miljer.- Esy.. Milwiukes,
Wisconsin: Jumes M. Randolph. Est.. New York, New
York; Rov. Howarg L. Rice, Jr.. Moderator of the 1915
General Assemnbly (1979), ex afftcio; and Wilbgm P
Thompson, Esq., Siated Cierk: of the Genern) Assembly.
cx officio. !

The committes met in New York City on July 11 and,
August 2, 1979 Al members of the copmities were )
prescnt 8t cach of s meetings. in addition. the following |
persons were presend by invitsuon for alt or par: of ths ™,
meetings: Mr. Otio K. Finkbeiner., Associaie Starsd
Clerk and Treasurer of the Genoral Aszembly: Mre.
Juanits H. Gransdy, Exccutive Assistan io the Staied;,
Clork of the Geperul Assembly, Kennerh W Linsley..
Esq. Manager, Legal Services Depariment, Supporlxi:

goncy: Rev. G, Dzniel Litke. Executive Dircarar,

i

B gy i

0T0/b00'@ TRbOS

Tz AT TTE I LT o

1 :
TCONSERVATPON OF PROFER'TY o

General Asdombly Mission Councif B ey
George W. McKesp, Esq. Soliciior of the General
Assembly, Morgan, Lewis gnd Bockins, Phitadelphis,
Penmsylvani: Rev. Robert T, Newbold | Jr. Associare
Stated Clerk of the Genersl Assembiy . Benjamin M
Quigg, Jr.. Esq . Morgen, Lews and Backus, Philsde;.
phia. Pennsylvania; Rov. Kebers F Stevenson, Associare
Stated Clerk of the Generg) Assembly: Rov. Robert F
Woods, Vice-Modersior of the (95 Gznergl Assembly
(1979, - ‘

The meetings of this commirtes were occasioned by the

decision of the Sup:rernc Court of the Unired Slatzs,
announced on Juby. 2. 1979 in thr cas: ol Jopes v
Wolf,

SONES v WOLF

This case involved the propetiy of a paruculsr church
of the Presbyierian Chureh in the Uneed Suaies (PCUSH.
someumes referred (1o us the “Southers, Presbyterian
Chureh.” Although: the Censtitution of hat church 1z
not identical with the Constitution of The United Prechy.
icrien Charch 1n the United States of A mncrics {UPC.
USA), the palities of the two are sufficizrtly similar and
the lanpusge of the opinion is sufficientiy farwreaching
that this commitler, is convinced that 1he casc causes
conlusion fer United Pr::s'nytcrjanr. Ths 13 evident when
one recelis thay in properly matiers both churcher hgve
velied upon the Jepal doctrine of “impiied Vrust —thag all
church property 15 hild in trust for the w hole church.

The Vinoville Presbyterian Church of Mucon, Geargia,
was organized us 8 conslituent church of the Augusts-
Maucon Preshylery of the PCUS, |n 1873, 8t 3 congrogn-
tiona} mecling aticngud by o quorum af the members of
the Vineviliz Church, 184 of them voted 10 wiThdrau
fram the PCUS, while 94 vored against this The Nyor-
ity subsequantly uni?ed wilh the Presbyterian Church in
Amorica and hss refained the church properiy,

The Augusta-Magon Presbyiory appointed & commi..-
©0N 10 investigate the dispute. This comrmssion eventu -
ally issued jis degision holding That the minorily,
camprised of members stll Joyal 1o the FPCUS, const-
luted the “iruc congregation” and removing from the
majority “all authority e exercise affice derived iram the
[PCUSL™ This decision was nsver taken 1o 2 hugher
Judicalory by complaint ar appeal and wxs therefore the
final dzterminutions of the issues made by any church
body.

Representatives of the minority broughi ua sction 1n
the civil courts af Gearpia secking exclusive possession
and uso of th= church property. Tho (r1al court denmed
them the ralief sought. basing iis decision in favor of the
mzjority .on the “neutlrst principles ol Jgu concent
applied by the cow 15 of Georgia 1n rscent YeRIs un
disputes regarding cﬁu feh property The Supreme Court
of Georgiz affirmod und the Supreme Cour! of the
United States issued its Writ of Ceruorar,

The Siared Clcr!: of the General Assembly, My
William P. Thompson. filed an amicuc curiar bejef
supporting the position of the loya! minority A aumber
of other churches, including Presoylerian, Reformed.
Lutheran, Orhodaxl and Reman Cathebic. fijed their
own briefs or joined in that of Mr. Thompsoan

{ o o=
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PERMANENT COMMITT ?ON

The Supreme Court held thet a Staic may ado
“ncutrsl principles of isw' approsch 1o Getern
dispules regarding church proparty withoul coniraver ng
the First snd Fourteéenth Amendments 10 the Ur g
States Constnuvon. This approath was thought 1o perinil
& Slate cour to avoid issues of docirine and polity s
detcrmined by 2 succession of ehureh judicatorics ang) 1o
Limyt i consideration to the deed 10 the property, J|ne
charier of the particular chureh, the statutes of the Sfhee
perlaining to the holding of church property, and jihe
constilulion of the general chureh. The Cour: vacatedjhe
dezision af the Supreme Court of Georgia and remahi ed
the case to thal court for further proceedings nscessig
by ite failure 10 identify Lhe grounds upon wiich it |pd
baszd s decisien awarding the property 1o the majo
who had withdrawn [rom the PCUS. .

Mr. Justice Bleckinun delivered Lhe opinion of |[he
Court in which four other justices joined: Mr. Jus
Powell filed 4 dissent in which the Chiaf Justice and Jvo
other justices joined. i

=

ne

e Ta WL 4 iae

Signihicaoce of the Decision
This decision hus alrendy prompled widespread di_s:ts-
sion among churches the civil courts deseribe as “his{hr-
chical™—Relormed, Lutheran, Methodist, Roman Cljth-
ohe, 2ng Orthodox, gs well as Presbyicrian. All of them
have expressed concern abowt the confucion the deciijon
has injecied ino the Inw regarding church propx:ny._’
All agrez thai the decision does not aFest chypch
proporty recoived subject to limitatisne imposed wpogpits
uge or ransfer by the grantor or donor in the conveyai|ce.
Such resirictions are meticulously observed by alf vofl
these churches. Thair concern ceniers on church propilrty
received for the use of the church without such strisu bes.
This type of preperty has hecoms the subject of incrilas-
ingly frequent litlgation. 1
These churches are troubled not only because oflkhe
value of the chureh propery involved in such F,s

although that is often substantial. Thoy are [ar re
concerped aboul the use to which that property willl be
Put by those given possession of il by the civil courts. [The
choiee betweéen rival claimants mey appear to resl o bon
the application of “neutral principles” of propertyjjaw
with which lswyers and judges are quitc familiar, but

cach such.decision has the secondary result of deter ,ﬁin—
ing the refigious doctrines that will be taught rherelknd
the ccclesiastical authorities whose jurisdiction wil]]'be
acknowledged. A decision regsrding the posiession Jand
use of church property almest invariably dcu‘srn}u' es
issucs of faith and order, | |l
Jones v. Wolf has left the ouicome of such casel in

u
many sttes in doubl. I

Present UPCUSA Policies !
The resultin Jonss v, Walf was made possible beupse
the Constitution of the PCUS doss not state explizitly
that all property of each particular church is hald in fipust
for the PCUS 25 2 whole. Neither does the Constitdlion
of the UPCUSA contuin such an explicit provision [joth
churches have relicd upon the concept of “implied trygt,”
1 decirine thal in many stelss may nc Jonger be -'1 ied
upor with confidence {ollowing the recant decision, i
{

1
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CONSERVATION OF PROPERTY

Scricus a¢ this confusion regurd ing church property
certainly iz, the decision is considered by many to rawe
cvan deeper questions aboul the clarity with which the
United Presoyterian Cherch has a riiculsied its under-
sianding of the nawure of the church in itz Constiwiion.

From the deys of their foundsrs in Europe 10 the
prosanl, presbytérian and Reflorme:d theslogisns have
emphasized the.arganic unity of the church. Many see in
this a refiection af 1he image developed 1n several of the
Episties of the Now Testament that porirays the church
45 a body with mégmbers having diffizrent (unciions ans of
which Chrisl is the bead. (See | Cor. 120 17231 Eph. 4.
11-1€; Cet. t: I8} One of the besl known of (hece
referencey is uninans 12: 4 ang &

For a2 tn and ¥ we have miny mom bare, and ali the members
00 no1 hiave 1hd game fenciion, 0 we. thaugh meny, arc one Lody in
Chrus, wnd inqiyidumy members ono of gaotier ]

The earlicst 4gehitects of presbyteriun polity sought 1o
realize organic uqity in their church arder. They provided
for reprasemiative governing bodizs that relate w0 onc
another as follows: The particular chiurch is governed by
Une seseion, consisling of the pasier oof the church 2nd he
ruhng clders deoted by the people. The several churches
in z distnct are |governed by 2 preg bylery. consisting of
the minisiers in the district und elder commissioners
elected by Lhe church sessions. Three or more progbytes-
1ES IN 4 region 'ajre: governgd by 2 synod. And all af the
synods, presbyierics, and partculzr churches arc
governed by onz{ Genaral Assembly. Synod and General
Assembly arc cach comprised of commissioners, half
ardained ministgrs and half ruling elders, elected by the
presbytericc. Qnce described as “iower™ snd “higner”
Judicatones, more recent usage prefers less inclusive’”
and “morc inclusive.” Whaiever designauon s uscd,
decisions of the “iower™ or “'lesy inc) usive™ judicatory are
subject Lo review snd correotion by [he “highier” of “more
inclusive.” The lalicr may act upon its own inilisuve or in
response Lo compiainl or appeal, Thit patiern ol church
order has been deseribed by the cvi| courts as o “hicrar-
chy™ of judicalaries. .

This understanding of church order i3 resdily
perceived in onelof the earlies actions tsken by the newly

tormed General, Assembly of the Presbyierisn Church,

when presbyteripns had beeome sufficiently nurmcrous in
the New World 10 scl up such a body;

The radioul principla of Presbylerimn Chureh government and
discipline arc: That the several difierent cangregutions of bahiever:.
1aken colleotively., constituie une Church of Chnet, cullod emphsits
izully the Church; what a3 Jurger perc-af the Chorch, or o
reprexeniation 81 3{. ¢hould govern 3 srnaller, or determine manets
of cantroversy which arise theroin: 1hist, in like mabnet, ¢ ropres
santyuion of 1he whole should guvern 4nd doiermibe n rzgard o
every parl. and 10 81 the purts united! U b, tba 8 majority shall
govern: and sonsequshtly thet yppasis may bo qurried Irom lower
10 higher judicgtories, 1ill they be finally decidod by the aotiected
wisdom snd uhited voice of Lhe whols Church. Far these principle
and the2 procedpre. the cxumple of the apustics und the practice of
the primitive Church are considerad ax authority.' J

This language 15 now included i the Constitution of the

UPCUSA in ij‘m of Government, Chapler V. Seclion |
(35.00).

'The Lot of tills seotion wus adapled eirca (793 by the Genenl
Assembly of the!Presbyicnan Church. In this quotzlion the word
“redical™ 1 used [0 its primury moaning of “fundumental and basic,”
gnd 1be word “a L™ & used in 2 general sense ralber (han with
teleromee b 2 car.r.’involum i judicial procass.
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PERMANENT COMMITTEE ON CO

In 1927, (he Gensral Assembly of the Presbyterian
Church in the United Stales of Americe (PCUSA. now
the UPCUSA) adepted the report of the Swearingen
Commission in the following words:

Thz Prexbyierizn Churah o nar s unbly in the sense 1hat it
vongifts of an undivided shencss witho theanguishable paris:
naithor is i 2 group of smaller hodies with common history und
icadilion which find i BOVANLBQEOUS 10 work Lopeiher in clogs
hurn\nrg for ths accomplishmaont of purposcs cammen 1o all of
then. Qur Churah g an orgsnism. ks unity i not 4 uany af
riloulaucn. part waching parl, like the bones of b akelown, bug
the unity of [ifc, the pares united by vits) bonds, thus cansiituting &
living whole and that whole impaning impuise ynd sirength and

order to tha several parts, us the bady 1o ite moembsery. (Miawias.
1977, Parc | p. 50)

More recently, the “organic relation of all congrega-
lions in the church™ maintained by presbyleriun polizy
was affirmed in the Confession of 1967. [The Book of
Conlessions, IL. A. 2 (9.40),)

While 1t secms clear 10 the commitee that in 1he
conlext of Form of Government, Chapter V, Seciion |
(35.01). quoted above, the Lerm “majority™ refers to
mujority in the “highest” or “most inclusive™ Judicatory
lo which un issue 19 taken through administrative review
or upon compiamt or appéal, this may not be equaliy
eviden! to all: and its spphicalion 1o issues regarding Lhe
bossession and use of property may not be apparent o
lswyers and judges unfamilisr with presbytcrian polity
when they are called upan to resolve property disputes,

The commitlce has (ound that whenever there ix z
conireversy reparding the possession and use of church
properly. the issues in thal digpuie &re invurizbly inmecr-
twined with issues regarding a doctrinal or other eccle-
siastical matier. There is no neat dichotomy between
“spiritual” issugs on the one hand and “tempore!” on the
other. Under presbylerian polity, all of these issucs must
be determined through the decision-making of the “hier.
erehy” of judicalorics. Property matiers canne! be deler-
mincd eorreetly apart from ihe resshution of relgied
“eeclesiaslical” irsues, :

Many property matters sre decided withour conirover-
sy. For example, the commitment of the UPCUSA 15
ceummenism Ip mission suraicgy seméumeas leads 10 the
formation of union or federated churches thai rsy
mvolve transfer of property. Less often, wise ecurnénical
stralepy xugpests that 8 particular 1own or arca should be
verved, on behsll of all churches, by onc church relnied
solely 1o onz denomination. This may requite transler of
praperty Lo, or reezipt of properiy from. unather denom-

inavion. Sometimes Lhrough sgreement with another

denomination. a church is transferred from ome lo the
other. The UPCUSA hag in recenl years dismissed
churcher 10 other denaminations and reccived churches
fram others, ‘
Whenever the wransfer of chursh property is made
without the receipt of adequale financial compensation.
the presbytery must obtgin the approval of the General
Assembly lor such trangior. The 1 78¢h Genersl Assembly
{1964} explained 1he reasons for Lhic requirement:

The United Przsbyierion Church in the Unitsd S of

Americu i one Chureh with symeds, procbyisries and conpragye
tionz a5 parie thereol. We rasfirm 1he posivon that (he ownorihip
of ull properiy in Toe United Presbyterian Church in the Unived
Stier of Ameries i shured by i) of it membars, dezpite the
mulliplicity of corparationt swenong i€ purts. Tide cunnol be
trendioried withoul #dcquate Ananola) compsnsation veoep try
action of the Geperal Asiembly as the judicaory which roprcsonts
the whalz Churoh, (Minees, V96¢, Parg |, p. 271
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This zction clearly expresscs the General Agsembiy's
1 : ‘ . )
Aiderstanding of the organic unity of the chureh,

Occasionelly members of a particulsr chureh may
bsire 10 leave the LIPCUSA and retsin posSession and
iz of the church property. In s lew such cusze the
lksbytary may determine that the Droperty is not peedsd
i Aillhc migsion strategy that it has adopicd and permic the
tmbere to withdryw with the property, subjesi 10 the
_‘Tuircments mentionedizbove regarding sdequete fing -
gj”‘i Compensalion.

[On 1he other hund, the presbyiery may delermine that
‘is property is needed in carrving ouL i3 maission
Pategy. Such = determinalion is Jikely il there is s viable
finority of membors in the church who remzin loysl o
'B: UPCUSA &nd could form the nuclcus of o congrega-
bh 0 that place. However, the presbytery may deter-
inelhal It wishes 16 retdhn the properly even when ther
imo such loyal minorily. If the presbytery derermines (o
JLusc the request of the dissident members withing o

il P =a < I =

= |

fthdraw with the churth property. the dissidenis may
2k review of the decision by the synod and uj timalely by
Fe Generai Assombly,

'This was the coursc fellowed by the pastars and mos!
| the members -of the. Community Chureh of Paim
brings (Preshyierian). Palm Springs, Calitarnia. The
resbywery of Riverside deelinzd 1w permit them 1c
]hhdrnw with the church property: the Synod of Souih
n Callfornia sustained: the presbytery: and on appral
e Gonoral Asscmbly sustained the synod. The 180k
oneral Assembly (19638) quoted with approval the
ﬁ.:ow: action of the 1761h Ganera! Agtembly {1964),
Eiﬂnuw.s. 196k, Prr1 L. p, 356.) The General Assembly
he

&

¥
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ben suated: ;
L 'l The constitulionnl provision: for the vovernmenil of the donor.
i Dulion und of any parucuer church, us well u Lhy Jﬁmvisinns for
© fulure ameondment of 11s Jov:rnmcntﬁl ElruGlbre and 11w Sectripal
stslomente, uro utzeptef| by 2 Joow] Churen when 0 geaider
bocorne a part of the crcnuminnuon {95 Pulm Sprage Church dig in
1917}, 11 hes poon unulcd,[by deelsions of the ovil courti. 1y wall ae
by lreguont aciions ol e Ganerul Aksembiy, thot u paruiewlar
church halds lepsl il ru,il: proparty a8 Lruaice (ov the benefl of
the entire donomiaution .. ..

p Onc of ths 0bligtlions o1 this 1Fusl rolationsiip i Lhat Lhe Lruites
T (namsly, the loa?churcnj mubl vie the propetty Fur (he beneht of
0 ihe dénominslion—thuting, 10 feeve the intorests ¢ Lhe denomine-
A4 tion by enhamcing the wlaos of 1he denomingiion in thal
: particutnr loculicy, The Jocul chuteh, gk trudies hus no wuthory 1a

i BO Gtratrary (0 the purposes of the denomingtitn se deiermningg by

the denominetion ws b Whole, Frésbyioriar are piven Lho surhoeiy
i #nd rosponkibiliy 10 superviae parucuisr congrepudung o this end

' by zueh wclion a6 muy be approprivie. {Form ol Gavarnment
Chapier X1, Section 7} .

Furthermore w1 it neither degully nor frerunlly sccuenic e
saseme (22 Compluinent apparently dusnl 1iw the properyy
guEsLion was piven by peaple whe intended 1o limll Lhe wio of then
properly forever w wny pariculur theologicel emphasiz. The
proporty hels by Fuim -Springs Church, ke thal of Mot congre-
PELIONE, Fepraiante the weoumulsied stowsrduhip over Lhe yanti of
eounitess individuals whr?' worshlpped thers Jac = Lime, wielhier
Jormer residents, curreny residonts, of trunsienta. They did nal
! condilion Ltheir gifts an any epoolfic wies: they dniply gpve 16 dhe
|.  ehurch as puri of The Uniwed Prosbyierizn Church in the Uniled

i Stueg of America. The 'predant eongeepation hoids no prozy irom
former members pnd punl donots; nar, bnder Protby(arian pevern-
MERL Cun way ndividug) |bo cansldored o have o seversble aquiny
in &ny praperly of Lho ?)Turch. Rather, i al) eslungs 1o thic (oLs!
chureh, !

Ju# ge no individual rln'mb-cr who decides 10 «ithd Faw i3 ontitied
wiakes pun of the ohu’th proparly »ith him |a: her), wo «lso the
congroguion yp u o =holg imust raspear the fant ther Lhe properyy
belongs 1o und iz held fof ?hc wiac of the wholc Senominsuon. [ 1bid.
Pp. 3?’1-59.1 B
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102 PERMANENT CDMMITT"}'"' ON CONSERVATION OF PROPLER'TY

In the face of this dezision by the bighest _ludeHEOTL of

the chureh, Lhis case was subsequently lingzied in Jhe
civil courts of Californiz and has been decided advc:*}tl)f
to the imeresis of the UPCUSA on the basis of “newlral
prineiples of Juw.” Review of 1nat decision wilf be sou;,gm
by Petivion for Writ of Cernorari filed in the Supr¢me
Court al the Unied States. ?”
Since the holding of all praperty is regulated by I, Ha
law. cases in which the presbylery does nol aoquiesd] in
the withdrawal are almast ioveriably ligated in {pvil
courte. Depending upon the circumsiunces, tha preipy-
lery af ils commission. the minorily of the members ip
loval 10 the UPCUSA. or the majority who wisl]l to
withdrzw mey take the jnitative 16 bring the casc Jnta
the civil count.

In the history of civil litigatian involving presbylefjun
church properiy in Lhis couniry, there have been thires
poriods when the number of cascs has increased drempti-
cally. One of these fallewed the Civil War and relacs| 10
the formation of the PCUS. The second followed reuffion
of the larger pant of the Cumberland Pregbyiegjan
Chureh with the Presbyierian Cliurch in ihe -Uniled
States of Americe (PCUSA) in 1906. The thirg resuljied
from the worest Joliowing the Machen controvd 'Sy,
invalving disagreements between “fundzmemalisis” (ind
“maderailets,” in the 19205 and 1930,

The most important decision of the period [olioy ing
the Civil War was Wawson v. Jonzs] 86 1S, (13 W Lll.}
€79 (1872). Thal case invelved the Wainul Sieer
Church of Louisville. Kentucky, which aiempied] 16
withdraw frem the PCUSA (now the UPCUSA}{and
ke the church property. The Suprame Court found fihat
the PCUSA, which was governed cxactly as{|the
UPCUSA is weday, was a “hicratchical church”™ aad {feid
that: '

the rule of action which should govern the civit coures . . . isJLhot,
whencver the questions of discipline, or of faith, or eecles Lical
e
{1}

rule, cusiom or law heve been decided by tho highas! of:
Inierarchical] eburoh judicarorics w which the mator ha

carried. the lepal tibunaly must sccept such degision 6 fins)hand
e binding on them, ... (Fbid.. 8L 737)) :
The Court ssid in part |
In thie country the full and Ireo right 1o entertain sny relljious
beiic!, 1o practics any religious principic. and 1o 1cach say refRious
- dectfine which So= ney visluie Lhe laws of morahiky and proffry.
and which doas nog inl'rm%c. porsonal rights, is concedad 10 ajyiThe
law knows no heresy. #nd 15 commitied [0 the suppornt al no dlifgma.
the establishment of no sect. The right 10 orpanize valdpiary
relipious sKsociations 1o aesist in the expression und dicieml :gttan

of uny roligious dootrinc, end 1o create Sbunals for the dogj e of
contraverted quastions of Juilth withln the assecizlion, und & Lhe
ceclesipaticut governmont of wll the indhvidust members, oson -
tione, and officers within the gonsral usiecistion, is unqu od,
Aldl whe unite Chomgtive 1o such @ booy do so with ap id |plicd
conseht o Lhis governmant, and are bovnd o submit to i PuL 1t
would te & vain consent and would lead 1o Wic otal gubvordion of
such religious bodics, If sny one aggricved by one of their ded frione
could appeal 10 the wacular courts ghd have them reversed. | s of
the arvoncs of these religious nions, and of (heirt right 1o sskLblish
wribunabs for the desision of questionz srising among thepyklves.
chat Lhoke decigions should be binding in ali cusey of occlui Inim‘l
copmIZance. subjcet only 1o such :ppcals se the organiind el
provides far. y

Nor do wg scc thst justive wouid be likcly to be prome gd by
subminting thoss decisions 1o review in the ordinary el
Uribunals. Exch of these large and influential bodiss (o mcn—[F‘m no
others, Jei_reference. be bad 1o Lthe Prowaywan: Epieom|). tic
Methodise Episcopal. and the Prasbyiarian churches) has g t pdy of
eonsthiutional and eccicstastical lsw of its own. 1o Be found f thetr
wrinen organic liws, thotr booke of discipline, in their eollmt bns of
procegents, it Lheir usage angd customs. which o3 Lo sach con hitute
u system of codlesiastical law and religious faith thar s F.‘ the
abiest minds 1o become familiar witk. (Joid. B T2L-_728.)

5
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This oape was, :fccognized as the lzzaxding casc in cshurch
property law for morz than o coniury. bt was jollowed in
cases involving oiher “hisrarchical” churches. including
the Russian Orthodox Church. AlLhough Waon wis
decided under “gencrul lyw,” the S upreme Courl Javer
reefirmed that decision on Constitu tional grounds ufter
the proteciion of the Firsi Amendment had been
cxiended o ‘siate actions following adoption of he
Fourteenth Amendment. In Kedroff v. Si Nicholas
Cathedral, 344-}_I.S. 94 (1952, the Courl said:

Ours w 2 goverhmont which by the “law of 1 beoting” allow
steture, stale or hulionil, chn;.rrohibns th & free ricreite of refigion.
There xrs nceasjons when civil courlt mu sy drs w linec betvasn 1he
responsibilities pf Church mng Suic for the disposition or s of
properiy, Been in thees ahges when the praperty right follows bs gn
wnoident (rom desagions of the chureh custom or law on coglgaintii-
cal fisuea, the ghureh rule controls, This under our Consutution
nzcessarily l'g’l ws 10 order thuy there rngy be iree ciescie of
saliglon. Uk, [pb, 120-121.

Ths pnncipli: controlled the casos [follewing the
Cumberland ngunion in 1906, The rmost frequently
quoted opimen!from that period was Qelivered by District
Judgs Van Valkenburgh, in Barkiev v. Havey. 108 Fed
319 (1913). The case was later affirimed by the Count of
Appeals, Duuml'! v. Svnod of Keorsar 222 Fed. 649
(1915}, and by 1he Supreme Count af the Unived $S1ates,
Shepard v. Bagkley. 247 UL, | (1918). The dismric
Judge wrowe: :

Therelors, when the propany held by » ChUTEh 13 Lhat purahared
or convoyed [of the panerul use. of the 1=ligious congregation, not
devoted oredsp by the ngtrument which canveyed 1 nor by any
potific decldrplon of il ownor to the support of any spsciy)
religlous dagmas, or eny paculiar form of worship, it is and remains
the property of the peneral churdh which syercisas such gensral
and ulumere powar of control. 1 dos ROt belong 10 the purliculas
congropalion which wes it. uch 185 (0 tho individwsl mombers of
tuch congrefaion, 1t doc not-kwiong o the proibylery o the
synod. nor in'g striel sante. 1o the ptases | wsaambly, 11 balengs w
the ohureh whieh is compased of it eauie memboarship; that
membership bing governcd and controlicd by the organic low of
the church, -the adminifirotion of which is jedped In orwin
Judicalorics Eng, in regular succomion. Lo the gonoral wambly or
court of kst feuort, ombraoing in kel laghsiative, udminisiroyive,
snd judicial powarz, The goveramens of Lhe Presbyicrion Cauich is
cpublican and fepressnlylive in charscrer. 115 adminisiraton ic
vasted not in‘tha indridual metnibery. nbt wp the congregations, but
in the penoral:assembly and the presbyisring: nd (he church oy s
whole, acling through 1 supreme governing badice. eiorcive. the
ultimate ngi!s of ownership and coro) over all of s proper-
tiet .. : .

The Constitution of the Univag Stsies und of thc sovorul siuies
fuaranies: Lo the individusl stwolule independence of religious
boliel and warchip. He neod associat: himsoll with ao religioes
orpanuation il ho docs nal wigh 1o do ¥o, and he noed remain
ideniifed with onc no Jonger than lic may desire: but when he doo
upite with = shurch, snd betomes & momiber of that acolexciastical
body, ho volunwarily surrendars hik individus! {reedom Lo that
sa16at . . he hse no persoral of property rights which be civil
courts cap or should prolsot. Any olher view weuld be entirely
subversive of the very theory of orgemizaiion. The chureh would be
dissolvad inie s nicrc ageregation of individunl views snd theoris.
{bid.. pp. 3122-21,)

The unrest occesionea by the theological confiict
between the “fundamentalists” and the “modernists” in
the 1920%s ang 1930% isued in s number ol property
disputes, Perhaps in anticipatian of thuse ceses, the
Generel Coundil of the General Assembly proposed in
1929 that the saclion of the Censtriution requiring “cuch
paricular church’ 1o form snd maintain “& cocpora-
uoh ... lo rective, hold, and transier property ... " be
amenced by the addition of the following ssnicnzs:

The chunier or artleics of incorporalion zhell detiare 1hat iy
property istheld in trust uader the Consttution of ond for the

Preabyicriey JCbureh in the United Statez of America. { Minuisr
182¢, Fur 1y, 182

1SiH0 coc?,pcnr
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The Generul Assembly voted 10 send this DuEFIUIE 15 "f,l
the presbyienes [or their vales but the propocal fmled in .JI
thay srena. Alchough the Jarser number of the presbyler- I
ies voling favored the overiure, their number dig pot 1.
comstitue the majerity uf all the prosbyleries reguired 1o | I
gmend-the Consuiulion fince @ sizable number fajled 1o
vowe. (Minutes, 1930, Part |, pp. 54 and 33)

While we huve no record of the reasons given by thoge |
who opposcd this overture, doubtiess [he 4rgumenl was ;
made thal the numerous decisions of the civil courts
favorable o the general church made it unnecessary,
This view was surety born oul in the litigaiion that
followed in the decade of the 1930 Moreover, the |
opponzals may well heve argued that sdoption of such an '
amendment could bo held Lo have only prospeciive effect
and mighl cven cust doubt on the exisionce of the
“impliod trust”" prior o ils emiciment, [

-

bn sy event the UPCUSA continued o rély upon the
“implied trust™ in all church property for the beneft of r
the whole church. The principles stated in Waison and i
reaffirmed tn Kedrofl scemed settled, i

Then juer © decade ago, the Supreme Court of the I
Uniled Stiles, in i1c opinion in Presbyrerian Church in i
the US. v. Mary Efizabeaih Riue Hull Memaorial Preshy- i
teriar Church, suppesied that f

.+ Lhare ure poutss! prinaipiog of 1pw, dovelopad (ur use 1o all '_’
property dipuiles. wiich tuy e applied wilhour 'exiyblishing’ i
churehas w whish propcrly it swardes. (303 ULS. 440, a4y
(1969).)

The implications of this dictum weré nat fully apparent,
elthough the case prompled widespread comment. )
The. Permanent Comminige on Conservation of Prop- |
erty 25 [heh consututed had followed this case in CThe - |
courts of the State of Georgiz, and on recommendation of
the committee, the General Assembly in 196R had raken !
BELION 1o i
i

[

I Afirm i continued ndherence 1 Lhe principic thar ui)
property owned by o lcowl ohurch of The United “Presbyierign
Churen in the United Sutss of Amaerics, whether uxed in programs |

L@l the locs) ehuren or of b higher Judicaiory, ur held lor invesumeny, I
is held in Lrest for The Unied Probyierign Churen ln the Lnitzd
Sl of Americs, '[

|
)

2. Autherize sng direet the Stated Clerk of 1he GGonury!
Asiembly 204 its other officers 1 vontinue 1@ supporl nny |
presbytery which datsrmines w resisi elfor by # locel coapregu. |
wioa nilempling 16 withars w [ram FThe United Precbyieriun Church i
in the Unitedd Siptee af Aumerics wné 1o tako chyreh-uwned
propetiy with L i

3. Regopnine thataueh supprt of 5 presbylery muy incloge e .
Tolinwing aciione by the Stuted Clork of the Gepocul Assembly |1
provide advice and cuunsel in thy prucbyiory eriwr pervonelly. ar ]
by the solienew of 1he Cieneral Asrambiy: uppenrance in lopy! |
praceedings un bohelf uf the Gonernl Assembly either as Amicyr |
Curige ar atlicrwise; provide FHORELATY 3UBBOTS 8 the presbylery an |y
the cxponse: ml.'urrdein eoansclion with such legal procssdings on - i
¥ turels 1o be pogouated in exch e but Lecepung o u gancrsl
guide the partierpation by the Office of the Gienernl Amcmbry thoun
bmount up lo 50 poreent of such ciponsss. (Adfewies, 196X, Fary i, |
p. h35)

The Stated Clerk reparted the Supreme Courl's deci-!
sen in the AHull case 1o the Genernl Assembly in (969
(Minuies. 1989, Part {, p. 981.) Luter that Coart dented
eertiorari when on remaad the Supremne Cayrl of Geor-i |
pis swarded the chureh property o the dissidents on Lhti ]
busis of “ncutral principles of law.” The Stated Clerk!
then observed: ““Further Bugution  will probably be
requirsd to clarily the law regarding church properly.”
(Minures 1910 Part 1, p, j00.)

ONSERVATION OF PROPERTY s

That further higetion hes now culminzmied i Jone: v
Wolf with its unsenling effect. Fallowing 14 holding that
sdherence to the Werren rule 15 noy regutted for § S
te comply with the gusraniees of 1he First Amehdment,
any Stale m2y now adopl the “neytral principies of fuw’
approach with impunity. We cennot predic: which Siages
will do 5o: but we ¢an slsie that wherever such a policy s
followed. church property of most UPC USA churches
will be in jeopardy because the deeds. chaTiers, and siaic
laws 0 most placzs. and the constitution of the UPC US -
dc nol sinte explicitly the trust for the bencfir ol the
whole chureh.

What should the UPCUSA do”

Options

The committes h;%.\‘ considered several alicrpative
sourgzs of action that the UPCUSA might choose 1o
follow,

First. vhe church might determine that in the fulure it
would permit any paniculat church Unst wishes t
withdraw and retain the possession ung use of the church
property 1o de so. This s the practice of the churches with
congregaional pofily. Such z policy would nzgate 1he
presbyterinn concepl of the organic umty of the church.
at jeagr 1 decisions . regarding church property, The
commitiee does net reeommeand it ‘

Second, the church might deiermine that 11 would
liLligale cases as they arlse, thus elarifying the laws of the
several States of the Union. Then in any States in which
the cases are decided adversaly to the church. efforis

| conld be made to secure modification of deeds. charters

of particular churches. or stawwies of those States 1o

" define explicitly the tryst in sli church properiy an behalr

of the whole church] This course of scuon would be
time-consuming and dery costly i legal fees likely to bz
meurred and in propény likely 1o be lost in rryinmg out the
developing lopal concepis of the several States. Moreover,

the vlumeie success of this methed of clarifying the

rights of the whole church would depend upor Lhc

; paticnl processes in 2 number of States in which the

aulceme is by no mesni assured. The committee doss pot
recommend this appreach.

Third. the church might seek to armnend the Consii-
ton of the UPCUSA 1w slate elénrly whal has been
implied proviousiy-—thil ali chureh properiy 1§ held in
trust for the whale chureh. The Supremes Court of the
Uried States 1dentified this passibility 1n the following
BENLENCCY

-~ Alany nme before The dispute erupia, the pa euss can enturr 51
they na Bawire, 1Nay thejiactien Joysl o the hizigrehics churen will
‘relun Lhe charch prapenty ... | T)he eondulution of ype pencrad
church gih be made b0 rucue B0 cxprest Irust in fyver of the
donuminn_upnul churéll. The burden involved 1n laking such siep
will be InImE]. f\ndTl.ro aivil courtd will b bouns 1 give efleg wy
the result indicated bylihe purLIcs‘movic_)mJ LR embodied in some
fpally copnissbic tornb. (Janes ¢ Mol publicied m o1l Fd 5
TTI bus {030 (1T

The committec ]naslchascn 1o prapost thai the chureh
follow this sliernativel

Afier thorough deliberation. the comminice upreed to
recommerd that the Constitution of The United Presby-
terian Church in vhe Winited Stares of Amecries should be
amended aq capeditibesly an possible.

g
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Recommendsations f
The vommittes hys devored major atention i the
provisions of the amsndment 1o the Constitution thkt §1
now proposse, The sommillee’s commeats will prjfcde

the texi of the amepdment. ‘
The commilles has ¢lected 1o sdd g new chapier 1) the
Form of Goverpment, “Chapier XLI1, OF Property."|[iz is
suggented thal rhis chapler be placed al the end ol the
present Form of Government 1o make clear that|this
addition 15 prompied by, and in relianes wponil the
secision of the Supreme Court of the United Stayls in
Jones v. Wolf, Mareaver, this placement will obviatit the
renumbcring of later chupiers that would have b
neczssary had n been inseried garlisr. Such renum'd irlng
¢hould be wvoided whepever possible 10 minimize ¢finfu-
sion in references 10 sucsessive editions of the Confltity-
lion.
The introductory peragraph i intended o make|tear
that this chapier docs nat state new policies bul is s ply
“declaralory™ of principles long held and fo[lowu"l-!
The firm section s1ztes unequivecally that dec tions )
gbout property. like wll doctrinal and ecclesiasticel|geci-
sions, arc 10 be made by judicsierics of the chl._Lq h
acoordance with avher provisions of the Consiituthn of
the church. The UPCUSA does not distinguish brilween
matiers of jzith ov the one hand and emporal men|rs on
the other. All are essentjally ' zcclesigstical andl are
delermined in =xactly the same way. ‘
The second scetion states explicitly the principlj| that
all church promerty 15 held in trust for the whoiz f:i ureh.
Thiz 15 inlended 1o reduce Lo writing, in ths ConsﬁtLLion,
the trust that has berewofore besn implicd. ]
The Lhird scction makes cicar that & particulzr. ¢hurch
may forfein Qs privilege of possession and usc: {if the
church preperty by gtilizing i1 in some manner rm in
accordance with the UPCUSA Constituion. 3
The fourth and fifth sceions incorparatc indjy Lhis
Chapler Sections 3t und 12 of the present Cljapier
XXX of the Form of Government. (6211, 62.]'.}{] The
$écuions are unchanped excent far two omissions frden 1ne
presens Section 11, That scciion now reads as fol_!;ws:
Whenever |harasiier] # pueticular charah jy furmuil;
by L prostrylery. or hun beeome eatinel by ranson of the
o ad inembcrs, the ubunduninent of ik work. ar olher u|
property uf i moy have {, bath real and personul,| shalt s neld.
uxed, and applies for yuch wses, purposes. aad frus {h:. tha
presbyiery may dircel, limis, and apponnl, or xugh properiy sy be
s0ld or digpersed of ax the presbylery Muy dircel. in canfor rl'y with
the Constitution of The United Prasbylerian Chureir in thellinhed
St of America. . !
The words which we huve omitted are indimiﬂd by
iquars brackets | . i
The word “hereafler’” is omitled loit the redfier be
confused and think that this chupter and Lhis seefjion in
parucular are inlended w heve only prospe.::tivajn Feet.
The words “both resl und persons!” arc .omitied
because the word “property” as used throuphmit the
¢hapler is inlended 1o inciude both real and pifsonsl
property. "
The commitive sccordingly makes the following recom-
mendation to the 192nd Genera! Asssmbly (1980},

haolv:d
;ppr:n.'nl
C, sueh

Whereus we. as members of The Unined Presh jrerian

Chareh 1o the United Suies of Americe, have coj”csscd
‘ 1i'

Bkl

4
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E ON CONSERVATION OF PROPERTY

Lhat: !

A, God bim:is. u: wgether as 4 people and has called
us to be his couldren through (uith in Jesus Christ wnd in 2
sommunity of faith which in the church:

B, The chuuch w the Body af Jesus Christ and s ane
and Lhe same in ell ages

C. The chuyreh s divided inle pariicutar churches
organized by presbyteries, und

0. we as,r‘iwcmb{:rs of purticular churches. covenant
and agrse 1o work topether in x church relztionship
according 1o -1&1: provisions of a Constitutian  which
canpects us Ly |each other in o presbyicrian sysiem of
authorily and discipline and whieh regulates the use and
disposition. of _Lllht: property of parucular churches: and

Whereas wiy belicve that property of our particular

churches 1= held by thers wy siewirds Tar The Uniced
Presbyteriun Jhoreh in the United Sigles of A THerica;
and .
" Whereas lhc['UmLcd States Supremc Court on July 2.
1979, indicuted that, in s opinion. where property i heid
by & parucuisg church for the cenominetional church,
such shoutd bejexpressly siswed in the conatitution of e
depomingliona) church,

Now therefiore be # resolved that the Staved Clerk te
direcied 1o sepd the Tollowing overlure Lo the preshylerics
for their affirpative’ or negalive replies:

Shalt the Rorm of Covernment be umended by sdding
Chapter XLILI“Of Property,” Seclions 1-5 (71.00-.05),

. as follows:

“This c)mp'ulzr is declaratory of principles 1o which The
United Presbyrerian Church in ihe Unired Sraics of
America and Rs aniscadent church bodies have adhered
Srom  the incé{nian of the presbyierian form of church
govsrnn1ﬂnL .

"I The provisioas of Form of Covernment, Chaprer
¥, Saction ], wnd other provisions of this Constitation
prescribing e mannar in which decisions are mode.
raviewsd, and rorrscred within this churcl are applicahly
to all marcars|perrainlay 1o properry.

"2, AU prppariy held by or jor « paricular ciurch, «
preshycery, a-spacd. the General Assembdly, or The United
Praspyierian Church in the United Siates of America,
whether lapal tiile is lodyed in a corporution. a trusise or
Irusiasy, or an sdincorporated Usseciaiion, and wherher
The properiy Is used in programs of the particular church
or ¢f @ mors inclesive judicwrory vr reiwined for rhe
productian of incomy, is held in jrust meversheless for the
use and benefit of The Unired Fresbyterian Churck in ihe
Uniied Stares of America.

"3 Whangver properiy of. or held jor. s pariicwiar
church of The United Presbyrerian Church in the United
Stares of Amercica ceases 1o be used by thar churck us @
particglar c}u:xrclz of The Linired Preshyrorian Church in
the Unived Spates of America in accordance with rhis
Constituiion, such properrp shall be held. esed. appiicd,
transferred, ar sold at previded by 1he presbpicry.

“d. Whenever ... a. particular charch is Sormully
dissalved iu'f|rlu' preshyicry, or hax becomce extinei hy
reason of theldispersal of i1s mesmbers, rhe abandonmenr
of its work: [or other cause, such propercy oy it may
kave . .. shal} be held, used, and upplicd Jor suck wses,

—_
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purpores, and srusts as the preshptery may direct, {imil,
and appuing, or Such properry mayp be s0id or disposed of
as rhe presbytery may dirsct, in conformity wirk the
Coastitution of The United FPrasbyterian Church in rhe
Unised Stares of Amecica.

"5, A perticalar chureh shall na sell, mortpage, or
ulherwice rneumber any of its real properiy and ir shafl
not @cyuire real propersy subject to an ehcumbrance or
condition without rhe wrirten permission of the prashy-
rery vrapsmitrid throuyh the vegsion of the particular
church. .

A purticulor church shall noy leass ity roa) properry
wsed for purposes of worship, or lease Jor more than five
wears ary of its orher reul property, withour the written
permission of rthe preshyieey rransmisrad through rhe
session of rhe pariicular chorek.”

And shall Form of Goverument, Chapter XXX, be
amended by siriking vur Sections 11 gnd 12 (62.11 and
6212

(New materis) i in itelies und ¢ilipgis marks indigsie
omission as cxplained above.)

The commitice further recommends that (1) the tmple
mentation of rhese amendments follow the establizhed
procedure for ratification as defned in Form of Goverf-
ment, Chaprer XXXIV, Section 3 (64.03): (2) preshyteries
provide study opporinmilies affieming the fundsmental and
busic principlos of presbyterian povernment and discipline
as provided in Chapter V of the Form of Government; (3)
the Moderacor send 3 pastorat letter 1o pur particular
churches interpreting the actions of the General Assembly
oa this issue; and (4) presbyteries exercise extrame pasio-
-ral colicern ang care for congrerations thal Teel allppated
and wish to withdrsw from The United Presbyterian
Church in the United Stares of Americs, and make every
effore 1o seek reconcillation with them,

INow materisl is in jtalice and ellipsis marks indicate
OFNISSION &% explained above.) .

PERMANENT COMMITTEE
ON NOMINATIONS

Thiz report was referred io the Assembly Comminiee

en-Review of Minuies and Reporis [l und was designated
Reference X-7. See pages 79 ang &0,

Membersbip and Responsibilities

The Permznest Commitiee on Nomingtions of the
General Assembly is made up of one reprosentative {rom
within Lhe bounds of each of 1he regional synods, Each
year the Modersior of the Geners)! ASELMbly #ppoints
three now members 1o Lhe Permanernt Commitee on
Nominations for 2 1erm of five yedrs. The new appoint.
MERLs are Made from the three synods in which reside the

oflides. There is 2

'

By AT,

Fommunication borween

1
i
1

'ON NOMINATIONS e

flree members whose tdFms of office oxpirz wih (.

leneral Assembly: namely, Tor this yvear thie Svynods of

tjle Picdmont, Lakes and Prairiss. and Sou rhwes:.
} For the year 19751980, the memberahip ot i
brminec of nine mep wnd six women included eight
HErLY. Seven Jaypersons, : ine Caueasinng. three bluchk. one
Alsian. and wo Latina, 1]
, The Permanent Com iiucc or Nommato nx holds (wy
"u.-c:ings por year, One gn Febroary or Mzreh iy for 4
riod of Tour 10 five days. in New York CTlay usualiy
Fpporcunity i given foq esch of Lhe zgencies. bozards,
puneils, and commince{s to be represenied in u consui.
tlion concerning 1he nepds of 1he agency reluted w
(ikpertise, the auendanoe of members of the bourds
{pencics, counails, and }c{ornmiuer.s ul regular neetings.
ihd any informuation they wizh 1o give 10 the: Permancm
ammaling Committed h i sceks 1o nomincte adequnic
adership 10 the agencies.
i The second meeting is!l'or four or live duyss 1 the ine
! the General Assernbly when the Gnat w: af nomina.
Ians 3z completed ol presemtalion 1o the Geners)
rsscmbiy_ “Opcn-Haus_'r.J.l Times™ are held on at leusy (wo
laye of the General Assemnbly, when persaris cun Corme
ind meel with the commiitles 1o provide infor metion. asy
jugslions, regisicr complainis, ee. Information as 1o 1he
Imes pnd places will. !

be announced wr Lhe General
tss:mbly #nd evervong l_ EnCoOUsHped 10 come nnd muee
. . 3

ith the commitiec.

I

i An order thar the eomumitice may work in the bes
Possibie relationship with the synods. such member of (e
dMMillee Sorves at o fiwison with his or her own synod
ind is encouraged 10 ba in adequate commun icstion wilh
fhe synod office und the neminaling commivtee of (he
Fynod to sccure endorseiment forms of qualified represen-
Riives 1o be nominated ki tarze and uiso 1o be heipful n
the process of the syngd to chouse those represenutives
Ior which they are rc;s?onsiblc on designiied e pencies.
kouncils, or-commitiees

Each of the memberg of the commiuee is alsn desig
hated us o liaison 10 80 [eas) ones of the dEen Cis, bourde,
bouncils, or commitices; with th- responsibility of auend-
|an one meeling oach year, in order 16 be mwire of ju
needs for Jeadership and che contribution of those Person:
klecied 1s represcmiatives and 1o provide wn open line of
J n the paricular nyency. baaen,
of commitléc gnd the Permanenl Comiminee on

!

Council,

{\lominalions-—so that the eommitice it very copnizam o
e

fit- needs. 1 is importent wo reshive that 1is

']Iinison rélatienship: in no way bothe member of the
l{:'crmﬁncnt Nominating Commities in any oiheiul rain-

It ionship with the agency, baard. council, o Cummitiee,

i only &

Ncmina}(ing Process

1

Endorsement forms sry avaitubie tnrough the Offiee of
the Stated Clerk, Room 1201, 475 Riverside Drve WNew
York, NY, (0115, or {rom members of the Fermuenent
Cemmittee on Nominations, as well #s [rom synod
spéﬁe on wach endorsement forin {or
‘the names and addrzsses of thres referenees, The
=ndorsement forms myy bu initizicd by a0y communicant
;member in our duncm'ﬁnation: however, endorsoment by

{l
. i;
i
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CHAPTER XLII

Of Property

Tris chapeer is declaratory of principles to which The Unitad Pres- 72.00

bvterran Church in the United Srates of America and its ancecedent
charch brdies have adhered fram che incepuion of the prcsbytcnan
form of zhurch government.

1. The provisions of Form of Goverament, Chaprer V, Section 1,
and wther provisions of this Constutution prescribing the manner In
which dectsions are made. reviewed, and corracted wichin this Church are
applicable to all marters pertaining ta property.

2. All properry beld by or for z parccular church, a presbyrery, a
synod, the General Assembly, or The United Presbyrerian Chuceh io
the United Stares of America, whether legal ude is lodged in u cor-
porauun, 4 crustes Of trusiees, or an unincorporared sssociation, and
whether the property is used in programs of the particular church or
of 2 more inclusive judicatory or retained for the production of in-
come, is held In rust nevertheless for the use xnd benefit of The
United Presbyrerian Church in the United States of America.

3. Whenever property of, or held for. a particular church of The
United Presbyrwerian Church in the Unired Stares of America ceases o
be used by char church as 4 pardeular church of The Unired Presby-
terian Church in the United States of America in accordance with this
Coonstitution, such propecey shall be held. used, applied, transferred,
or sald as provided by the presbytery.

4. Whenever # parucular church is formally dissolved by the pres-
bytery, or has become exninct by reason of the dispersal of its members,
tie shandoament of its work. or other cause, such property as it may
have shall be held, vsed. and applied for such uses, purposes, and teuscs as

the presbytery may direcc. limit, and appoint, or such property may be sold

ot disposed of as the presbyrery may direct, in conformicy with the
Consdrurion of The Unucd Presbyrerian Church in the Unirted Scates of
America.

2. A particular church skall nor sell. mortgage, or otherwise en-
cumber any of its real properey and it shall por acquire real property
subjecr to @n encumbrance or condition wichout the wricten permission
of the presbyrecy transmirted through the session of the partcular
church.

A particular church shall not lease ics real property used for pur-
poses of worship, or lease for more than fve years any of its other
real property. without the written permission of the presbytery trans-
mitied through the session of the particular church.

(G.XIIl 1-51 72.00-05
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G-11.0163

G-11.0103
Responsibilities

FORM OF GOVERNMENT

upon recommendation of the synod, the General Assembly may
permit a presbytery 10 be organized with fewer than these
minimums. provided that there shall be at least five ministers in
each presbytery.

The presbytery is responsibie for the mission and government
of the church thronghout jts geographical district. It therefore has
the responsibility and power

a. 1o develop strategy for the mission of the church in its area
consistent with G-3.0000;

D. 10 coordinate the work of its member churches, guiding
them and mobilizing their srength for the most effective wit-
ess to the broader community for which it has responsibility:

¢. 10 imitiate mission through a variety of forms in light of
the larger strategy of the synod and the General Assembly:

d. 1o implement, consistent with G-9.0104. the principles of
participation, inclusiveness, and affirmative action in employ-
mg its personnel and in establishing the membership of its
committees, councils, boards, and other policy-making and
policy-recommending bodies. in order to assure fair represen-
1ation in its decision making and in the election of commis-
sioners 1o synod and the General Assembly. Its committee on
representation shall report directly to the presbytery, and shall
be empowered 1o make recommendations to correct simations
of unbalanced representation, including the recommendation
that the nominating committee reconsider its nominations:

e, to counsel with a particular church where the various
constituencies of the congregation are not represented on a
session;

f. to provide encouragement, guidance, and resources to its
member churches in the areas of leadership development,
church officer tramming. worship. nurture. witness. service,
stewardship. equitable compensation. personne) poiicies, and
fair employment practices:

2. to provide pastoral care for the churches’ and members of
presbytery, visiting sessions and ministers on a regular basis
{G-11.0502¢;

h. 10 organize new churches and to receive and unite
churches in consuitation with their members. When two or
more churches of a presbytery unite, the pastor or pastors of
the former churches may continue as or become pastor or
pastors of the united church if the uniting churches agree and
specify those relationships in the plan of union. with the
concurrence of the preshytery:

. 1o divide, dismiss. or dissolve churches in consulration
with their members:

T



THE PRESEYTERY

G-11.0103

J- tocontrol the locanon of new churches and of churches

desiring 10 move;

K. 10 take special oversight of churches without pastoxs,
including the authority to select. train. examine. and commais-
sion lay pastors and may authorize them to administer the
Lord’s Supper (G-14.0516);

I wenter into covenant relationship with those preparing to
become mimsters of the Word and Sacrament by enrolling
themn as inquirers, to receive inquirers as candidates. and
1o certify candidates as ready for examination for erdinatiory:
m. 1o elect elder and minister readers of examinations for
candidates for ordination at the request of the Presbyteries’
Cooperatnive Commitiee or Examinations for Candidates;

n. toordam, receive, dismiss, install, remove, and discipline
ministers.” to plan for the integration of new ministers into

- the life and work of presbytery. to establish minimum

compensation and benefit requirements for all pastoral calls
(G-14.0500¢} and for all calis to Certified Christian
Educators and guidelines for compensation and benefiis for
Certified Associate Christian Educators emploved by the
churches of the presbyiery (G-14.0705b(2)). to provide ser-
vices of recognition for Certified Christian Educators and Cer-
tified Associate Christian Educators (G-14.0705b(1))..and to
find in order. approve, and record in the presbytery minutes the
full terms of all cails. and changes of calls approved by the
presbytery.

0. to establish the pastoral relationship and to dissolve it at
the reguest of ope or both of the parties, or when it finds that
the church's mission under the Word imperatively demands ir;
p. to designate ministers to work as teachers, evangelists,
administrators, chaplains, and in other forms of ‘ministry
recognized as appropriate by the presbytery. Such ministers
may administer the Sacraments at times and places approved
by a goverming body, or in conformity to other conditions
specified by a governing body. The applicable provisions of
W-23000, W-2 4000, and W-3.3600 shall be followed;

g. o receive under its care persons preparing for profes-
sional service in the church. and 10 comimission thém when
appropriate (G-14.0102);

I toserve in judicial maners in accordance with the Rules
of Disciphne:

. to assume original jurisdiction in any case in which 1t

determines that a sess10n cannot exercise its authority. When-
ever. after a thorough investigation. and after full opportunity
to be heard has been accorded to the session ip guestion. the
presbytery of jurisdiction shal! determine that the session of a
particular church is unable or unwilling 10 manage wisely the

TD



G-11.0103

FORM OF GOVERNMENT

affairs of its church. the presbytery may appoint an adminis-
trative commission (G-9.0303) with the full power of a
session. This commission shall assume original jurisdiction of
the existing session. if any. which shall cease to act until such
ume as the presbytery shall otherwise direct:

L. to maintain regular and continuing relationship to the
higher governing bodies of the church. including

(1) elecring commissioners to the synod and to the
General Assembly and receiving their reports,

(2) seeing that the orders of higher governing bodies are
observed and carried out,

(3) proposing to the synod or the General Assermnbly such
measures as may hﬂ of commen concern to the mission of
the whole church

L. [0 establish and mamtain those ecumenical re]atmnsmps
which will enlarge the iife and mission of the church in its
dismict;

v. 1o establish and superintend the agencies necessary for jts
work, including a presbytery council, providing for the regular
review of the functional relationship between presbytery's
stucture and its mission. The presbyiery may, by its own
established rules. assign 1o its council responsibility for action
berween meetings of presbytery on such specific areas of its
responsibilitics as it shall deem appropriate, assign to its
committes on mimistry those powers specifiad in G-11.0502h,
and assign 1O its committee on preparation for ministry
authority to dismiss candidares. enroll inquirers. and certify
candidates as ready for examination for ordination; with
the provision that all such actions be reported to the next
stated meeting of the presbvtery (G-4.0403, G-14.0310z
G-14.0507;

w. 1o eswablish a nominating committee composed of equal
mumbers of ministers, laymen, and iaywomen (i.c.. one third
gach);

X toreview session minutes and records at least once each
year;

Y. to consider and act upon requests from congregations for
permission fo take the actions regarding real property as
described in G-8.0000;

z. 1o authorize specific elders for periods nof exceeding one
yedr at a time. 1o administer or preside at the Lord’s Supper in
specific circumstances and with proper instruction by
presbytery in the doctrine and adminisiration of the Lord's
Supper. when it deems it necessary to meet the needs for the
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF ORANGE

X

The Presbytery of Hudson River of the Presbyterian Church:

(U.S.A.) and Rev. Richard M. Spierling as Chair of the

Administrative Commission appointed by the said : Index no. 2005/6144

Presbytery with respect to the First Presbyterian Church of

Ridgebury, © AFFIDAVIT
Plaintiffs,

- against -

The Trustees of the First Presbyterian Church and
Congregation of Ridgeberry a/k/a Ridgebury Church and/or:
The Church at Ridgebury, Trustees of the First Preshyterian
Church and Congregation of Ridgebury, Trustees of the
Presbyterian Church of Ridgebury, New York and The -
Ridgebury Presbyterian Church; and Lori De Block, Les
Kirby, Marie Knibbs, Dorothy Kwapong, Ronald Lyons,
Theda Wolfe, the Rev. Robert W. Hoag, and Stanley
Wayne,

Defendants.

STATE OF NEW JERSEY )
COUNTY OF BERGEN ) o

WILLIAM E. CHAPMAN, being duly sworn, deposes and says:

1. Ireside at 107 Ralph Avenue, Hillsdale, New Jersey 07642. My credentials descnbed
below confirm my professional expertise regarding the structure and polity (form of government)
of the Presbyterian Church (U.S.A.) (“PCUSA”). 1 make tﬁis affidavit to provide information-to

this court concerning the structure and polity of PCUSA and concerning the “property trust”

doctrine and rules of PCUSA as affecting the property of the defendant First Presbyterian Church

of Ridgebury.



My professional background,

2. 1 graduated from the College of Wooster, B. A., in 1955, with a history major,
including an independent study paper, “Ohio Presbyterians and Slavery, 1830-1860.” | have
earned three degrees from Princeton Theological Seminary: [ received my B.D. (Bachelor of
Divinity) in 1958; my M.R.E. (Masters of Religious Education) in 1962; and my Ph. D. in 1969.

3. I have served as an expert on Presbyterian polity for many years. From 1983-1990, 1
was the Executive Secretary of the Presbyteries Committee on Ordination Examinations. 1 was
an Adjunct Professor in Presbyterian Polity for the Princeton Theological Seminary and New
Brﬁnswick Theological Seminary from 1991 - 2001. From 2001-2004, I was the Stated Clerk of
Palisades Presbytery (a “Stated Clerk” is the equivalent of a corporate officer of a presbytery
whose duties include ensuring that all actions are taken in accofdance with the Presbyterian
Church’s official governing ruies). My prior professional positions included variox;s positions in
higher education. I am currently a member of the Advisofy Committee on the Constitution for
the General Assembly of the Presbyterian Church (U.S.A.). I was a member of the PCUSA
General Assembly Council from 1997-2000, including service on various committees. I was a
member of the Permanent Judicial Commission of the Synod of Northeast from 1998-2004,
including service as the Chair,

4, My recc;,nt publications include History and Theology in the Book of Order
(Witherspoon Press, Jﬁne, 1999); “Beyond Jiminy Cricket: Notes toward a Reformed View of
Conscience, in Register of the Company of Pastors, Fall, 2001; Finding Christ in the Book of
Order (Witherspoon Press, 2003); Orderly Meditations: Roots of Presbyterian Order” in

leadership materials from Congregational Ministries Unit, 2003; Mission Symphony

s



(Witherspoon Press, May, 2004). I am currently working on Distinctively Presbyterian, set to be
published by Witherspoon Press in mid-2006.

5. Inthe scope of my professional and theological experience outlined above, [
frequently provide advice and opinions on subjects including (a) the content and application of
The Constitution of the Presbyterian Church (U.S.A.) (the “PCUSA Constitution”), (b) the
authority of its constituent governing bodies, member churches, minister members, other
ordained officers and lay members, to take certain actions, and (c) the determination of whether

certain actions have been undertaken in accordance with required PCUSA polity.

Structure of the Presbyterian Church (U.S.A.) and its subsidiary organizations

6. As shown below, PCUSA is a hierarchical religious denomination, governed by its
Constitution, which includ‘es the Book of Order. As required by the Book of Order, every
rhinister and church ofﬁcer (elder and deacon) within ?CUSA commits himself/herself to abide
by the PCUSA Constitution, including the Book of Order. The Book of Order sets forth (1)
mandatory procedural and structural rules describihg the doctrine, government and organization
of all levels within PCUSA, (2) standards for worship, and (3) internal eccle‘siastical judicial
processes for the resolution of church disputes. The PCUSA Constitution, through the Book of
Order, sets out the following hierarchy and structure for governing bodie.s:

A. General Assembly. The most inclusive governing body is the General

Assembly, for which PCUSA 1is the principal corporate entity. Its responsibilities are given in G-
13.0103. Since 1797, one “radical principle” (G-1.0400) has been, “...that a larger part of the

Church, or a representation of it, should govern a smaller, or determine matters of controversy



which arise therein....” This historic provision has led to judicial designation of the PCUSA asa
hierarchical church,

B. Synod. The next tier of authority below PCUSA is comprised of the 16
regional synods. Each synod 1s responsible for the geographic area within its boundaries. Each
synod has the responsibility and power to review the records of its presbyteries and to ensure that
they function is accordance with the PCUSA Constitution (See G-12.0102 for specified powers
and responsibilities).

C. Presbytery. Each synod is comprised of several geographic-defined
presbyteries. The plaintiff Presbytery of Hudson.River is a member presbytery of the Synod of
the Northeast which includes the geographic presbyteries in the northeastern United States. In
turn, each presbytery is comprised of the local congregations within the presbytery’s region. (A
few presbyteries within PCUSA are defined, not geographically, but by the ethnic makeup of
their constituent_ congrégations, e.g., a presbytery compri‘sed entirely of Korean churches). The
specific responsibilities and powers are spelled out in G-11.0102. The “unity of governing
bodies” (G-9.0103) further holds, “The jurisdiction of each governing body is limited by the
€Xpress provisions of the Constitution, with powers not mentioned being reserved to the

presbyteries, and with the acts of each subject to review by the next higher governing body.”

Dl. The local churches. The membership of a presbytery is made up of the
presbytery’s local ch.u-rches. The plaintiff Presbytery of Hudson River has 92 local churches as
members. Each presbytery is responsibie for its member churches and ministers, and has
specified powers, under the Book of Order, to supervise compliance by local churches with the
requirements of the Book of Order. Business of congregations is limited to the five matters

specified in G-7.0304.



E. Session. Under the PCUSA Constitution, the governing board of a local
church is the “session,” comprised of the elected elders of the church. In the case of the
Ridgebury Church (and other “unicameral” Presbyterian congregations), the elders who
comprise the session also serve as the board of trustees of the civil corporation of the church.
Each elder of the church is “ordained” - that is, formally invested - as an elder. As an integral
step in the ordination procedure each elder commits himself/herself (under Book of Order G-
14.0207¢) to uphold the provisions of the PCUSA Book of Order and Constitution. Under the
Book of Order (G-10.0103), the Pastor of the local church serves as the Moderator of the session,
and thereby is the chair of the session and the chief administrative officer for the local church.
Under special circumstances the Presbytery may appoint a “lay” pastor as moderator of the
session, to act under supervision. Under the Book of Order a local church is not permitted to
appoint its own moderato;. Under the Book of Order the moderator of a local church (as a
j)éstor) is also committed to adhere to and uphold the Constitution and Book of Order of PCUSA
(G-14.040.5b(5)). The responsibilities and powers of the session are listed in G-10.0102.

F. Administrative Commission. Under the PCUSA Constitution, each higher

governing body has the authority to establish an administrative commission .for any governing
body at the next lower level within the terms prescribed by the Book of Order. Pursuant to the
Book of Order an administrative commission can be vested with a wide .range of powers,
including the power to act for the lower governing body for which it has bee;n. named. In the
present case, following the procedures spéciﬁcally laid out in the Book of Order the plaintiff
Presbytery of Hudson River appointed an Administrative Commission to act in place of the

session of the Ridgebury Church, after the Presbytery determined that the Ridgebury Church



session was unwilling or unable to act in accordance with the requirements of the PCUSA

Constitution and Book of Order.

Appointment of Administrative Commission in this matter.

7. I have reviewed the procedures leading to the creation of an Administrative
Commission to take over the governance of the Ridgebury Church, as described in the complaint
herein. Based on my professional studies, knowledge and experience concerning the polity of
PCUSA, I confirm to this court that the appointment by plaintiff Presbytery of that

Administrative Commission fully conforms to the Book of Order of PCUSA and is thereby fully

authorized and proper.

Historic property trust doctrine of PCUSA.,

8. I understand that a substantive issue in the pfesent case concerns whether the real
property and other property of the Ridgebury Church is subject to the control of the
Administrative Commission appointed by the Presbytery and thereby is under the control of the
Presbytery of Hudslon River. The underlying issue relates to property trust provisions of
PCUSA. The balance of my affidavit addresses the historic property trust doctrine within the
polity of PCUSA.

9. Under thé Ihistoric doctriﬁe of the Presbyterian Church the property of each
Presbyterian congregation is held in trust for the denomination both under an express trust, and
also under an historic doctrinal implied trust. First, as to the express trust, upon the édoption of
Book of Order provisions in 1981 and 1983 the property trust doctrine has been explicitly
embodied in an express trust provision in the Book of Order. Further, the Ridgebury Church

6



adopted the express property trust clause by its unambiguous continuing participation since 1981
and 1983 as a Presbyterian congregation in the proceedings, deliberations, processes and
requirements of the Presbytery of Hudson River and of PCUSA under the Book of Order.

10. Regarding the pre-existing implied property trust, the Ridgebury Church placed
itself under the care of the Presbytery in 1817. My historical studies of the records of national
Presbyterian Church denominational bodies which preceded PCUSA and the actions of its/their
General Assemblies and the constituent presbyteries, confirm that by 1817 and at all times
thereafter presbyterian doctrine provided that the property of presbyterian churches was held in
trust for the national denomination.

11. This doctrine has been clearly shown by actions of the General Assembly of the
church which are reflected in the record of proceedings of the General Assembly and its
committees. I have revié:wed the accompanying affidavit (with exhibits) of Rev. Mark Tammen,
| which enumerates at paragraph 8 the historic actions of the General Assembly and Pre.sbyterian
bodies since 1793, confirming that presbyterian doctrine has long provided such a property trust.

Rev. Tammen’s affidavit accurately sets forth such historic actions, and I endorse his affidavit in

its entirety,

Defendants” references to the Confessions and to Holy Scriptures.

12. Thave reviewed defendant’s answer to the complaint and their claims that the
provisions of the Book of Order and actions of the General Assembly alleging that the property
trust doctrine are invalid because they conflict with the Confessions of the Presbyterian Church
or the Holy Scriptures. The eleven confessions are set forth in the Book of Confessions, forming
a part of the Constitution of PCUSA. In these Confessions “the church declares to its members

7



and to the world who and what it is, what it believes, and what it resolves to do. (G-2.0100) [t
has been described as the lens through which the PCUSA understands the implications of
Scripture. The Confessions are drawn from different periods of the Church’s long history and
provide inspiration and guidance to its members, but are not directed toward conducting current
activities and business of the Church.

13. My study of the Confessions and the Book of Order over the years has shown no
inconsistencies between them, and in particular I find no inconsistencies in any examples given
by defendants. The Book of Order is the product of much study and deliberation over the years
by members of the Church both well versed in its principles and devout in their adherence to
them, and it is unlikely that they would have produced a Book of Order that in any way
undermines the Confessions of the Church or the Ho]y.Scriptures. The Book of Order provides

specific ways for amending and/or correcting both the Book of Confessions and the Book of

Order (G-18.0000).



Conclusion.

14. Accordingly, it is my opinion as a professional historian in the area of Presbyterian
polity that the express property clauses adopted in 1981 and again 1983 were declaratory of long
established Presbyterian property trust doctrine, namely that the property of each Presbyterian
congregation is held in trust for the national Presbyterian denomination.

GEORGIA ANGELIKAS / flass 4%7’4
NOTARY PUBLIC OF NEW JERSEY Lz e

My Gommission Expires Oct. 24, 2006 WILLIWE. CHAPMAN

Sworn to before me this

/ é day of January, 2006




